NOTE: This is an example of very similar letters that the Board of Forestry and
Fire Protection received in excess of 250 copies of.

“Dear Board members:

| urge you to adopt the proposed 45-day noticed rulemaking petition for Northern
Spotted Owl Protection Amendments, 2013. | urge you to move to formally delete
14 CCR 919.9(g)[939.9(g)] (“Option ‘g"”).

Deletion of option ‘g’ will result in more habitat for spotted owls and less
regulations for the agencies and the industry. Furthermore, deletion of option ‘g’
will relieve the state of making complicated and difficult decisions related to the
protection of spotted owls. The Forest Practice Rules already contain equally
feasible, alternatives to option ‘g,” a regulation that has been shown to harm owls
and increase regulatory cost and burden.

| urge the Board to adopt the rulemaking to delete option ‘g’ immediately and
without delay.

Sincerely,
Pia Mustonen
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ATTN: Mr. Eric Huff
Dear Mr. Huff:

RE: Proposal to eliminate Title 14 919.9 (g): Northern Spotted Owl OPPOSE

ACL represents the largely family-owned, multi-generational loggers and log truckers of
California.

Loggers and log truckers are the infrastructure for timber harvesting in California, and can
provide the workforce for coming developments in the battle against global warming, in the
development of woody biomass alternative fuel, and in forest fire prevention, firefighting and
clean-up.

But we are losing an increasing number of the hard-working and skilled people who perform
these tasks. The timber harvesting season is short, existing regulatory requirements are costly,
and loggers must look to make a living and pay for government regulation in a short window of
time to continue in the trade.

Against this background, our loggers in areas of Northern Spotted Owl habitat or even potential
habitat, have struggled mightily in recent years to

meet the strict regulatory criteria for timber harvesting in such areas. Given how short the
California logging season is in general, owl calling requirements and the wait time on “No Take”
letters(if appropriately granted) already severely impact exactly how long a Licensed Timber
Operator can work in a season(if weeks are lost, money is lost) and if that operator can earn a
living, year to year.

California is facing a crisis in rural timber counties of unemployment far beyond that of most
urban California counties. Health and quality of life are among the lowest in the state in these
counties, and in many counties, environmentally destructive “illegal drug growing operations”
have become an underground economy with impact on animal and plant species alike, not to
mention water and air quality. These businesses are often criminal and do not subject
themselves to any government environmental regulation.

Consequently, Associated California Loggers is at a loss to determine why this petition to
further exacerbate this economic and social devastation — without a corresponding
environmental need — was filed with the Board of Forestry and accepted as a rule proposal.

Given the stringent laws and regulations already in place regarding the Northern Spotted Owl in
California that our followed by our LTOs, RPFs, and landowners, and given the safeguards
presented BY "Option (G)" to Northern Spotted owls and in "processing benefits" to the small
and large landowners who use it, this petition seems almost “beside the point.”



“Option (G)” has been a helpful and necessary component of any rational approach to
managing timber harvest in NSO lands when the proof is available that take will not occur and
that harvest can and should proceed. This option is not “antiquated,” but is, rather, part of an
ongoing, fully reviewed and negotiated process by which it was determined that the option is
good and should continue. This option is used often on THPs and without it, any number of
THPs may not have moved forward. CALFIRE would still have “take avoidance” responsibilities
in the absence of the option, but can help review THPs on a more timely basis with Option (G)
in place.

These are tough years for our licensed timber operators in general. We are “secondary
victims” of the slowdown in the housing market and the increase in fuel costs, and we are
facing low prices for lumber and logs, along with numerous costs on our membership from
increased government regulation. One way in which our members can try to overcome these
hurdles is to have as long a timber harvesting season in as acceptably large a harvest region as
possible.

The EPIC proposal before you is an unnecessary and painful further assault on that harvesting
season, with no commensurate environmental benefit given the lack of supporting evidence
provided by the proponents. We urge the Board of Forestry to REJECT this proposal.

Sincerely,

Eric Carleson

Executive Director
Associated California Loggers
(916) 441-7940

(916) 441-7942 Fax
www.calog.com
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Keeping Northwest California wild since 1977

July 2, 2013

California Board of Forestry and Fire Protection
Attn: Eric Huff

Regulations Coordinator

P.O. Box 944246

Sacramento, CA 94244

RE: Northern Spotted Owl Protection Measures Amendments 2013 — Rulemaking
to Delete of Title 14 CCR 8919.9(9)[939.9(g)]

Dear Responsible Officials,

The Environmental Protection Information Center (EPIC), a nonprofit organization that
works to protect and restore ancient forests, watersheds, coastal estuaries, and native species in
northern California, respectfully submits the following comments to the California Board of
Forestry and Fire Protection (hereinafter “Board”) regarding the above captioned rulemaking
proposal.

EPIC asserts that the only the legally viable action for the Board to take on this
rulemaking proposal is to immediately delete Title 14 CCR §919.9(g)[939.9(g)] (hereinafter
“Option g”) of the Forest Practice Rules as requested in EPIC’s original petition dated February
6, 2013. This is the only action that is supported by the available evidence and in compliance
with applicable state and federal law. In addition, deleting Option *“g” will relieve the Board and
the Department of Forestry and Fire Protection (hereinafter “CAL FIRE”) from liability for
illegal “take” of Northern Spotted Owls as prohibited by state and federal law. EPIC hereby
incorporates by reference the original petition and all supporting materials into this comment
letter on the rulemaking proposal.

The Northern Spotted Owl and illegal taking under the Endangered Species Act

The Northern Spotted Owl, (Strix occidentalis caurina), is listed as “threatened” under
the Endangered Species Act (“ESA”). Under the ESA, “take” means to “harass, harm, pursue,
hunt, shoot, wound, Kill, trap, capture, or collect, or to attempt to engage in any such conduct.”
16 U.S.C. § 1532(19). The statutory definition of the term “take” is further defined by
regulations promulgated by the U.S. Fish and Wildlife Service (“USFWS”) which define the

Environmental Protection Information Center
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www.wildcalifornia.org



terms “harm” and “harass,” as used in the Act’s definition of “take.” The USFWS regulations
define “harm” to mean:

[a]n act that actually Kills or injures wildlife. Such acts may include significant habitat
modification or degradation where it actually kills or injures wildlife by significantly
impairing essential behavioral patterns, including breeding, feeding, or sheltering.

50 C.F.R. § 17.3. The United States Supreme Court upheld this definition of “harm” specifically
for Northern Spotted Owls and establishing the precedent for all ESA-listed species in Babbitt v.
Sweet Home Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995). “Harass” is
defined to mean “an intentional or negligent act or omission which creates the likelihood of
injury to wildlife by annoying it to such an extent as to significantly disrupt normal behavioral
patterns, including breeding, feeding or sheltering.” 1d.

The destruction of habitat relied upon by ESA-listed species constitutes “take.” See
Marbled Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined
before take occurs and “a habitat modification which significantly impairs the breeding and
sheltering of a protected species amounts to “harm’ under the ESA”); Marbled Murrelet v.
Pacific Lumber Co., 880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during
breeding season could “harass” marbled murrelets by “annoying them to such an extent that it
will significantly disrupt their normal behavior patterns”).

Deletion of Option “g” is absolutely essential for the Board and the Department to
comply with the federal ESA to avoid “take” and by extension to comply with relevant state law
to avoid “take” of Northern Spotted Owl. To be clear, every time a timber harvest plan (“THP”)
is approved by CAL FIRE under Option “g” the Board and CAL FIRE are taking on liability for
illegal “take” of Northern Spotted Owls. In particular, Option “g” does not meet the USFWS
habitat retention requirements for “take” avoidance as set forth in the “take” avoidance
guidelines. See attached USFWS 2009. Therefore, CAL FIRE is put in the position of making a
determination on whether or not “take” will occur under the ESA whenever the agency approves
a THP under Option “g” and can be prosecuted for this violation of the ESA.

The available evidence as detailed by USFWS (2009) conclusively shows that THPs
approved by CAL FIRE over the last 10-15 years has resulted in significant habitat loss and most
importantly, the loss of active nesting pairs, impairing the ability of the species to persist on
private forests in California. This is a critical point that must not be lost by the Board in its
deliberations.

Option “g” Threatens Northern Spotted Owls

Option “g” has been demonstrated, through actual implementation and monitoring by owl
biologists, to result in “take” of Northern Spotted Owls. Evidence of this is demonstrated from
years of analysis and review conducted by the USFWS while providing Technical Assistance on
individual THPs as described in USFWS (2009). In this document, the expert agency, USFWS,
clearly shows that Northern Spotted Owls and their habitat have not been adequately protected



by implementation of THPs approved under Option “g.”

The USFWS (2009) analysis provides the following statement regarding the effectiveness
of Option “g” to prevent “harm” to NSO:

...our combined experience with hundreds of THPs indicates that the cumulative effects
of repeated entries within many NSO home ranges has reduced habitat quality to a degree
causing reduced occupancy rates and frequent site abandonment. In a large proportion of
technical assistance letters to CAL FIRE and industrial timberland owners during the past
five years, we noted the lack of NSO responses at historic territories, and described
habitat conditions considered inadequate to support continued occupancy and
reproduction.

(USFWS 2009 at 11 (emphasis added). The same document advises that:

...the strong differences in trends observed on private versus federal lands supports the
contention that management on private timberlands is creating habitat conditions that do
not support sustained occupancy by [Northern Spotted Owl].

(USFWS 2009 at 12). These are very strong statements from the expert agency on Northern
Spotted Owls, and these statements and experience should not be ignored by the Board.

Conflict of Interest

EPIC asserts that one member of the Board of Forestry, Richard Wade, has a conflict of
interest that requires recusal from the final vote on this matter. Section 737(a) of the Public
Resources Code prohibits any board member with *“a direct personal financial interest” from
participating in a board action [as described in Articles 8 or 9 of the Forest Practice Act]. In
general conflicts of interest are governed by Political Reform Act, 8 87100 et seq. of the
Government Code, and the agency-specific conflicts of interest codes required by § 87300.
Under § 87103, a public official has a conflicting “financial interest” when it is “reasonably
foreseeable that the decision will have a material financial effect, distinguishable from its effect
on the public generally” upon that official or entities closely linked to the official, including
“[a]ny business entity in which the public official is a director, officer, partner, trustee,
employee, or holds any position of management.” A board member employed at any entity
benefiting from Option “g” falls under § 87103.

Because member Richard Wade is a manager for Sierra Pacific Industries, an entity that
heavily relies on Option “g”, it is very clear that member Wade has a “financial interest” in the
outcome of this rulemaking proposal, and therefore recusal is required for this matter.

Conclusion

In order to comply with state and federal law, there is only one viable action for the
Board to take at this time: immediately delete Option “g” from the Forest Practice Rules and



work with the expert agency, USFWS, to ensure compliance with the ESA.
Sincerely,

Andrew J. Orahoske, Conservation Director
Environmental Protection Information Center
145 G Street, Suite A

Arcata, California 95521

Office: (707) 822-7711

Attachments:

EPIC 2013. Petition to delete Option “g” to the California Board of Forestry including all
supporting materials. Submitted on February 6, 2013.

USFWS. 2009. Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern
Interior Region.



Keeping Northwest California wild since 1977

February 6, 2013

Mr. Stan Dixon, Chairman

California Board of Forestry and Fire Protection
P.O. Box 944246

Sacramento, CA 94244

Re: PETITION FOR ADMINISTRATIVE RULEMAKING (Gov. Code 8§
11340.6, 11340.7, 11346.1, 11346.4): Delete Title 14 California Code of
Regulations § 919.9(g)[939.9(g)]

Dear Responsible Officials,

The Environmental Protection Information Center (“EPIC”) hereby petitions the California
Board of Forestry and Fire Protection (“Board”) to amend the California Code of Regulations
(“CCR”), Title 14 8919.9 [939.9] to eliminate subsection (g), as provided herein.

EPIC makes this request pursuant to Government Code section 11340.6, which states that “any
interested person may petition a state agency requesting the adoption, amendment, or repeal of a
regulation . . . .” Further, Government Code section 11340.7, subsection (a), provides that:

Upon receipt of a petition requesting the adoption, amendment, or repeal of a regulation
pursuant to Article 5 (commencing with Section 11346), a state agency shall notify the
petitioner in writing of the receipt and shall within 30 days deny the petition indicating
why the agency has reached its decision on the merits of the petition in writing or
schedule the matter for public hearing in accordance with the notice and hearing
requirements of that article.

EPIC requests that this matter be placed on the Board’s agenda for adoption as promptly as
possible, so that the Board may immediately begin a 45-day notice and comment period
pursuant to Government Code section 11346.4, for the purpose of adopting the proposed
amendments as permanent regulations at the Board’s regular May 2013 meeting.

Purpose

The purpose of this petition is to bring the California Forest Practice Rules (“FPRs”), particularly
Title 14 CCR 919.9 [939.9] into compliance with applicable federal guidelines for “take”

Environmental Protection Information Center
145 G Street, Suite A, Arcata, CA 95521
(707) 822-7711
www.wildcalifornia.org



avoidance of Northern Spotted Owl, (Strix occidentalis caurina), a species listed as “threatened”
under the Endangered Species Act (“ESA”), by deleting the provisions of Title 14 CCR
8919.9(9)[939.9(9)]. Under the ESA, “take” means to “harass, harm, pursue, hunt, shoot,
wound, Kill, trap, capture, or collect, or to attempt to engage in any such conduct.” 16 U.S.C. §
1532(19). The statutory definition of the term “take” is further defined by regulations
promulgated by the U.S. Fish and Wildlife Service (“USFWS”) which define the terms “harm”
and “harass,” as used in the Act’s definition of “take.” The USFWS regulations define “harm” to
mean:

[a]n act that actually Kills or injures wildlife. Such acts may include significant
habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns, including breeding, feeding,
or sheltering.

50 C.F.R. §17.3. The United States Supreme Court upheld this definition of “harm” specifically
for Northern Spotted Owls and establishing the precedent for all ESA-listed species in Babbitt v.
Sweet Home Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995). “Harass” is
defined to mean “an intentional or negligent act or omission which creates the likelihood of
injury to wildlife by annoying it to such an extent as to significantly disrupt normal behavioral
patterns, including breeding, feeding or sheltering.” Id.

The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take
occurs and ““a habitat modification which significantly impairs the breeding and sheltering of a
protected species amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co.,
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt
their normal behavior patterns”).

Deletion of subsection “g” (otherwise referenced as “Option g”) results in eliminating but one of
several options under the FPRs for avoiding “take” of Northern Spotted Owls. The California
Department of Forestry and Fire Protection (“CAL FIRE”) and proponents of individual Timber
Harvest Plans (“THPs”) will still be left with Title 14 CCR 919.9[939.3] options (a)-(f). THP
submitters will still have the opportunity to consult with the USFWS via the programmatic
Technical Assistance process pursuant to 14 CCR §919.9(e) [939.9(e)].

Existing Regulations Fail to Adequately Protect Northern Spotted Owls

The provisions of Titlel4 CCR 8§ 919.9(g) [939.9(g)] have been demonstrated through actual
implementation and monitoring to be inadequate to prevent “harm” to Northern Spotted Owls
and implementation of “Option g” in the FPRs has resulted in “take” of Northern Spotted Owls.
Evidence of this is taken from years of analysis and review conducted by the USFWS while
providing Technical Assistance on individual THPs as described in the “Regulatory and
Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern
Spotted Owls on Private Timberlands in California’s Northern Interior Region” (hereinafter
“USFWS 2009”). In this document, the expert agency, USFWS, clearly shows that Northern
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Spotted Owls and their habitat have not been adequately protected by implementation of the
provisions of Title1l4 CCR §919.9(g) [939.9(9)]. A copy of this document is incorporated by
reference herein and provided in the list of attachments to this petition.

The USFWS Regulatory and Scientific Basis document provides the following statement
regarding the effectiveness of Title 14 CCR§ 919.9(g) [939.9(g)] to prevent “harm” to NSO:

...our combined experience with hundreds of THPs indicates that the cumulative effects
of repeated entries within many NSO home ranges has reduced habitat quality to a
degree causing reduced occupancy rates and frequent site abandonment. In a large
proportion of technical assistance letters to CAL FIRE and industrial timberland owners
during the past five years, we noted the lack of NSO responses at historic territories, and
described habitat conditions considered inadequate to support continued occupancy and
reproduction.

(USFWS 2009 at 11 (emphasis added). The same document advises that:

...the strong differences in trends observed on private versus federal lands supports the
contention that management on private timberlands is creating habitat conditions that do
not support sustained occupancy by [Northern Spotted Owl].

(USFWS 2009 at 12). The graph reproduced below developed by the USFWS illustrates the
trends of Northern Spotted Owl occupancy on public versus private ownerships in northern
California

Figure I.B.1. Status of valid historical northern spotted owl activity centers (pair sites
only) when resurveyed after 5-10 years. Data are from U.S. Fish and Wildlife Service
technical assistance records and USFS monitoring records
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Only a little less than one quarter of Northern Spotted Owl pairs present on private lands in
California at the beginning date of the analysis persisted to the end, by contrast to 80% of such
pairs that persisted on federal National Forest lands. These striking differences in Northern
Spotted Owl occupancy rates on public versus private lands in California are the direct result of
habitat modification and removal permitted by the State of California pursuant to the provisions
of Title1l4 CCR § 919.9(g) [939.9(9)].

The USFWS notes several reasons why the current FPRs are not adequate to evaluate or avoid
“take.” These reasons include new information available since the FRPs were enacted (which
have changed the amount required, the habitat definitions, and spatial arrangement criteria), the
USFWS’ experience with the Technical Assistance process, and analysis indicating loss of
territories under the FPRs. The USFWS discussed some of the deficiencies of the current FPRs:

When the FPR guidelines were adopted in 1992, data relating habitat variables to
occupancy, reproduction, and survival of [Northern Spotted Owl] were limited. The FPR
guidelines for avoiding incidental take of [Northern Spotted Owl] were therefore based
on comparison of proposed post-harvest habitat conditions with the amount and of quality
of habitat observed at occupied [Northern Spotted Owl] sites described in various studies.
Under this standard, habitat modification potentially could result in substantial reduction
of reproduction, survival, and occupancy at [Northern Spotted Owl] activity centers
without the appearance of take, because habitat conditions resemble other low-quality
[Northern Spotted Owl] territories. [Northern Spotted Owls] are known to occupy low-
quality sites where their reproduction and survival are substantially reduced (Franklin et
al. 2000, Dugger et al. 2005); the existence of these low quality sites suggests that
reliance on habitat conditions corresponding to the presence or of owls at historic
territories represents a low bar for determining habitat thresholds and take.

(USFWS 2009 at 5). In response to these findings, the USFWS issued its own set of Northern
Spotted Owl “take” avoidance guidelines as part of its issuance of the Regulatory and Scientific
Basis document, stating that these new guidelines were more effective in avoiding “take.”

One significant difference between the FPRs and the USFWS “take” avoidance guidelines is the
use of different definitions for each type of habitat. The USFWS Guidelines contain habitat
definitions that are far more detailed and specific than the habitat definitions provided in 14 CCR
§ 895.1. The magnitude of the difference between the two is demonstrated by the fact that what
qualifies as roosting habitat under the FPRs would at best qualify for low-quality foraging habitat
under the USFWS’ definitions.

The USFWS further expounds on the inadequacies of the FPR definitions and the implications
for NSO:

Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs
typically does not avoid or reduce the likelihood of take of NSO. This is because the
habitat definitions and retention standards in the FPRs represent minimum values that are
below the habitat parameters associated with reasonable levels of territory occupancy,
survival, and reproduction by NSO.



(E-mail from Brian Woodbridge, USFWS to Chris Browder, CALFIRE. April 22, 2009).

Another significant difference between the USFWS’ guidance and the provisions of Title 14
CCR §919.9(g) [939.9(9g)] is the amount and specific configuration of habitat required for
retention within an Northern Spotted Owl home range (1.3 mile radius) required to avoid “take.”
Currently, the provisions of Title 14 CCR8 919.9(g) [939.9(g)] do not require that specific
amounts of individual habitat types be retained. Rather, “Option g” currently relies on an
aggregate habitat retention strategy that allows for reduction of habitat quality and quantity to
uniformly low values, increasing the likelihood of “harm” or “take.” To put it simply, “Option
g” treats all owl habitats as equal, and fails to provide sufficient nesting and roosting habitat,
which is the primary limiting factor for the species.

Finally, there are currently no provisions to prevent the damaging effects of repeated and
successive entries into individual Northern Spotted Owl home ranges, resulting in “take” via
cumulative impacts. The USFWS’ programmatic guidance addresses this issue by establishing
core areas of use (generally 0.5 miles in the interior, 0.7 miles on the coast) in which timber
harvest activities are restricted, and specific amounts of high-quality habitat are to be retained.

Practical Effect of Proposed Rulemaking

To date, CAL FIRE has been encouraging project proponents to implement the provisions of the
USFWS’ programmatic guidance pursuant to Title 14 CCR § 919.9(e)[939.9(e)] but cannot
require use of the USFWS guidance because they are not codified in regulation. Nonetheless,
most landowners and THP submitters have voluntarily moved away from application of Title14
CCR 8§919.9(q) [939.9(g)]. Thus, the deletion of “Option g” would simply nullify an antiquated
set of Rules that have been shown to be inadequate and that very few operations are using.

The benefits of adopting the proposed rulemaking petition are clear. First, deletion of Title14
CCR §919.9(g) [939.9(g)] would reconcile remaining FPRs with the guidance of the USFWS
with respect to Northern Spotted Owl “take” avoidance. Furthermore, adoption of this petition to
remove “Option G” would relieve CAL FIRE of any discretionary duties of making so-called
“take avoidance determinations” on a project by project basis. It is and has been EPIC’s position
that CAL FIRE does not have the legal authority to make such determinations. Deletion of
Titlel4 CCR 8 919.9(g)[939.9(g)] would relieve CAL FIRE of these duties and reduce liability
for prosecution of illegal “take” for both the Department and the Board of Forestry. Finally, the
deletion of Title14 CCR § 919.9(g) [939.9(g)] would benefit Northern Spotted Owl and the
environment as a whole by raising the standards for protection, thus leading to older, healthier
forests.

Evidence in Support of This Rulemaking Petition
In support of this petition, EPIC provides an extensive volume of peer-reviewed and published

studies regarding Northern Spotted Owls and the threats posed by irresponsible habitat
destruction. EPIC incorporates by reference all the following documentation contained on an



electronic media device submitted with the petition and detailed in the “Supporting Evidence”
section at this end of this document.

Conclusion

The proposed rulemaking in this petition is a feasible measure that can be taken by the Board at
this time to address a glaring deficiency and inconsistency in the FPRs. Complying with federal
standards to protect Northern Spotted Owls is desperately needed as the species is continuing a
downward spiral towards extinction. EPIC believes that only a small number of landowners and
THP submitters will be affected by the deletion of “Option g” as requested. In contrast, failure
to act on this petition could have substantial consequences for Northern Spotted Owls on private
lands in California. Furthermore, failure to act leaves both CAL FIRE and the Board of Forestry
at risk of legal challenges, and would fail to serve the Board’s responsibilities to protect,
enhance, and restore native wildlife.

Authority

The Board has authority to adopt the following regulatory amendments pursuant to Public
Resources Code sections 4551, 4551.5, 4553, 4562.7. . The proposed amendments are directly
necessary to effectuate the goals of the Z’Berg-Nejedly Forest Practices Act of 1973, including,
but not limited to its goals to “to protect the soil, air, fish, and wildlife, and water resources,
including, but not limited to, streams, lakes, and estuaries” (§ 4551), and of “[p]roviding
watershed protection and maintaining fisheries and wildlife” (§ 4512, subd. (b)). The Board may
adopt these amendments promptly, as there is substantial evidence documenting the need to
eliminate “Option g.” There is an urgent need to provide necessary protection for Northern
Spotted owls impacted by private timber operations that utilize “Option g” as permitted by the
State of California in defiance of clear conflicts with federal law.

Sincerely,

Rob DiPerna
Industrial Forestry Reform Advocate

Environmental Protection Information Center
145 G Street, Suite A

Arcata, California 95521

Office: (707) 822-7711

Email: rob@wildcalifornia.org
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Amendments

EPIC request that the Board amend California Code of Regulations, Title 14, § 919.9[939.9] in
the following manner:

919.9, 939.9 Northern Spotted Owl [Coast, Northern]

Every proposed timber harvesting plan, NTMP, conversion permit, Spotted Owl Resource Plan,
or major amendment located in the Northern Spotted Owl Evaluation Area or within 1.3 miles of
a known northern spotted owl activity center outside of the Northern Spotted Owl Evaluation
Area shall follow one of the procedures required in subsections (a)-{g)-(f) below for the area
within the THP boundary as shown on the THP map and also for adjacent areas as specified
within this section. The submitter may choose any alternative (a)-{g)(f) that meets the on-the-
ground circumstances. The required information shall be used by the Director to evaluate
whether or not the proposed activity would result in the "take" of an individual northern spotted
owl.

When subparagraphs (a), (b), (c) or (f) are used, the Director, prior to approval of a THP, shall
consult with an SOE and conduct an independent review. AR-SOE-may-aid-the RRFr-fulfilling
therequirements-within-subdivision-{g)- The SOE may make written recommendations regarding

whether the retained habitat configuration and protection measures proposed in the THP will
prevent a take of the owl.




Supporting Evidence

All documents listed below are incorporated by reference into EPIC’s petition for rulemaking to
the California Board of Forestry requesting deletion of Title 14 California Code of Regulations §
919.9(9)[939.9(9)].

Anthony, R.G., E.D. Forsman, A.B. Franklin, D.R. Anderson, K.P. Burnham, G.C. White, C.J.
Schwarz, J. Nichols, J.E. Hines, G.S. Olson, S.H. Ackers, S. Andrews, B.L. Biswell, P.C.
Carlson, L.V. Diller, K.M. Dugger, K.E. Fehring, T.L. Fleming, R.P. Gerhardt, S.A. Gremel,
R.J. Gutiérrez, P.J. Happe, D.R. Herter, J.M. Higley, R.B. Horn, L.L. Irwin, P.J. Loschl, J.A.
Reid, and S.G. Sovern. 2006. Status and trends in demography of northern spotted owls,
1985-2003. Wildlife Monograph No. 163.

Bailey, L.L., J.A. Reid, E.D. Forsman and J.D. Nichols. 2009. Modeling co-occurrence of
northern spotted and barred owls: Accounting for detection probability differences.
Biological Conservation 142: 2983-2989.

Barrowclough, G.F. and R.J. Gutierrez. 1990. Genetic variation and differentiation in the
spotted owl (Strix occidentalis). The Auk 107: 737-744.

Barrowclough, G.F., R.J. Gutiérrez, and J.G. Groth. 1999. Phylogeography of spotted owl (Strix
occidentalis) populations based on mitochondrial DNA sequences; gene flow, genetic
structure, and a novel biogeographic pattern. Evolution 53:919-931.

Barrowclough, G.F., J.G. Groth, and R.J. Gutiérrez RJ. 2005. Genetic structure, introgression
and a narrow hybrid zone between northern and California spotted owls (Strix occidentalis).
Molecular Ecology 14:1109-1120.

Bart, J, and E.D. Forsman. 1992. Dependence of Northern Spotted Owls, Strix occidentalis
caurina, on Old-Growth Forests in the Western United States. Biological Conservation
62:95-100.

Berg, K., S.Cantrell, M. Doumit, K. Godbout, D. Halabisky, C. Lipton, R. Meier, V. Musselman,
M. Perez-Gibson, T. Robinson, P. Swedeen, C. Turley, and D. Whipple. 2009. Final Report
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Additional Supporting Evidence

To demonstrate the use of Title 14 California Code of Regulations § 919.9(g)[939.9(g)] and its
impacts on individual Northern Spotted Owl territories, EPIC includes our comments on THPs
utilizing “Option g” since 2009, as well as the relevant accompanying sections from the THPs.
In addition, for several THPs, we include correspondence from U.S. Fish and Wildlife Service to
the THP submitter demonstrating that “take” of Northern Spotted Owls would occur under the
implementation of the THP as allowed under “Option g.” Here we list the THPs for which we
include relevant documentation:

--1-09-054HUM, 1-09-061HUM, 1-10-025HUM, 1-12-042HUM, 2-09-010TRI, 2-09-038TRl,
2-09-085TRI, 2-09-091TRI, 2-09-041TRI, 2-09-042SHA, 2-09-043TRI, 2-09-068SHA, 2-09-
078LAS, 2-10-011TRI, 2-10-019TRI, 2-10-074TRI, 2-10-075TRI, 2-11-004TRI, 2-11-014TRI,
2-11-035TRI, 2-11-061TRI, 2-11-064TRI, 2-11-076SHA, 2-11-078SHA, 2-11-080TRI, 2-12-
055TRI, 2-12-064TRI, 2-12-069TRI
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Regulatory and Scientific Basis for U.S. Fish and Wildlife Service
Guidance for Evaluation of Take for Northern Spotted Owls on Private

Timberlands in California’s Northern Interior Region

Introduction

Section I: Regulatory and operational aspects of take evaluation guidelines
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Introduction

In 1999, the California Department of Forestry and Fire Protection (CALFIRE)
requested that the U.S. Fish and Wildlife Service (FWS) review timber harvest plans
(THP) and Non-industrial Timber Management Plans to ensure that such plans would not

result in incidental take of northern spotted owls (NSO). For nearly a decade, the FWS



provided this technical assistance. At first, the criteria and thresholds employed by the
FWS to make our take evaluations were based on habitat retention regulations in the
California Forest Practice Rules (Title 14, California Code of Regulations) (FPRs), which
were originally developed collaboratively by the FWS, California Department of Fish and
Game (CDFG), CALFIRE, and the California Board of Forestry. However, as
knowledge of the habitat relationships of this species increased after 1992, the FWS
increasingly made use of new scientific information to guide our evaluations of the
potential for incidental take. The accumulation of published research results, combined
with direct field experience with management of NSO and their habitat, resulted in
substantial changes in the quantity and quality of habitat the FWS considered necessary
to maintain continued occupancy and reproduction at NSO territories.

In 2008, the FWS returned responsibility for THP review to CALFIRE, the
authorized agency under the California Environmental Quality Act. As a part of this
transfer, the FWS provided CALFIRE with documentation of the criteria and thresholds
currently used by the FWS in making take evaluations. This documentation, hereafter
called the FWS guidelines, represents the best scientific information available to the FWS
upon which to base evaluations of the likelihood of incidental take resulting from timber
harvest operations in the Northern Interior Region. The FWS guidelines are not
regulations and are not intended to substitute for regulations; they do, however, provide
the scientific and biological foundation for reviewing proposed projects and determining
the likelihood of incidental take of NSO. In this report, we provide the scientific basis for

the FWS guidelines.



The habitat descriptions within the FWS guidelines were developed to enable
CALFIRE personnel (who may not have extensive experience with NSO biology and
habitat associations) to evaluate the likelihood of take posed by a proposed THP. This
process contrasts with the technical assistance process formerly conducted by the FWS,
wherein NSO experts conducted detailed evaluations of stand structure, habitat quantities,
and NSO survey results to support a determination of the likelihood of take. While the
FWS believes that expert review should play a central role in these evaluations, it is also
true that robust habitat retention guidelines may be used to avoid take. Application of
habitat retention guidelines in the absence of expert review, however, may limit
managers’ flexibility to classify habitat based on specific local conditions and to design
harvest proposals based on these conditions.

Evaluation of the scientific bases of the FWS guidelines for NSO in the Interior
Region of California (Klamath Province) is dependant on understanding the concept and
regulatory definition of take, the practical and operational considerations of determining
the likelihood of take, and the information supporting our conclusion that existing habitat
guidelines in the FPRs are not sufficient for avoiding take. It is also important to
recognize the difference between the use of habitat guidelines in the determination of

take versus descriptions of desired habitat conditions for conservation of NSO.



Section I: Regulatory and operational aspects of take evaluation

guidelines

A. Regulation and definition of take under Endangered Species Act
Regulatory Authority

Section 9(a)(B) of the Endangered Species Act of 1973 (ESA) prohibits the take
of listed species within the United States, except as provided in section 10 of the ESA,
which allows for permitted incidental take on private lands. Section 9 is intended to

protect individual members of listed species.

Regulatory definition of take
The ESA defines “take” as “...to harass, harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or attempt to engage in any such conduct.” The term “harm” is
further defined in 50 CFR 17.3:
“Harm” in the definition of “take” in the Act means an act which actually kills or
injures wildlife. Such act may include significant habitat modification or
degradation where it actually kills or injures wildlife by significantly impairing

essential behavioral patterns, including breeding, feeding, or sheltering.

Process for estimating the likelihood of incidental take and establishing habitat retention
guidelines

Although the regulatory definition of take clearly expresses the intent of the
ESA’s Section 9, it does not provide any metrics or criteria upon which a determination

of take should be made. Because our reviews of proposed projects under section 9 are



typically conducted prior to project implementation, our determination is an estimate of
the likelihood of take, based on the predicted effects of the project. Habitat retention
guidelines such as those in the FPRs are intended to provide guidance as to the amount
and quality of habitat that must be retained in order to avoid incidental take of NSO at
sites where the species is known to occur. When the FPR guidelines were adopted in
1992, data relating habitat variables to occupancy, reproduction, and survival of NSO
were limited. The FPR guidelines for avoiding incidental take of NSO were therefore
based on comparison of proposed post-harvest habitat conditions with the amount and
quality of habitat observed at occupied NSO sites described in various studies. Under
this standard, habitat modification potentially could result in substantial reduction of
reproduction, survival, and occupancy at NSO activity centers without the appearance of
take, because habitat conditions still resemble other lower-quality NSO territories. NSO
are known to occupy low-quality sites where their reproduction and survival are
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these
low-quality sites suggests that reliance on habitat conditions corresponding to the
presence or absence of owls at historic territories represents a low bar for determining
habitat thresholds and take.

Recent results from demographic studies of NSO in the Klamath Province provide
new insights into the relationships between habitat and NSO population rates (e.g.,
occupancy, reproduction, and survival). By developing predictive models of these
relationships, Franklin et al. (2000) and Dugger et al. (2005) introduce the concept of
habitat fitness potential (HFP); “the fitness conferred on an individual occupying a

territory of certain habitat characteristics” (Franklin et al. 2000:558). Habitat fitness



potential is a function of both the survival and reproduction of individuals within a given
territory. Evaluation of habitat parameters influencing these rates provides a more
rigorous measure of “significant impairment of essential behavioral patterns such as
breeding, feeding, or sheltering” that is readily incorporated into review of timber harvest
plans. By incorporating the concept of HFP, the FWS can evaluate the predicted effects
of habitat modification on fitness of NSO potentially affected by a project. Evaluation of
incidental take based on habitat modification that measurably and significantly reduces
the fitness of NSO within the project area (as estimated by HFP models) provides a
quantitative element to our estimation of “significant impairment of breeding, feeding
and sheltering” in Section 9 of the ESA. Furthermore, HFP models also provide
information allowing determination of significant thresholds that may occur, such as
average habitat conditions corresponding to HFP < 1.0 (territorial pair not replacing
themselves).

Description of the structural characteristics of NSO habitat and delineation of the
range of habitat conditions corresponding to essential activities such as nesting, roosting,
and foraging is a critical element of developing guidelines for evaluating the likelihood of
incidental take. Determination of the amount of suitable habitat that must be retained in
order to avoid incidental take of NSO is strongly influenced by the range of forest
conditions that are classified as suitable habitat. The HFP models of Franklin et al.
(2000), Olson et al. (2004), and Dugger et al. (2005) contain a limited number of habitat
variables and relatively coarse definitions of NSO habitat, and therefore must be
supplemented with additional information on forest structural parameters that support

classification of forest habitat as suitable for nesting and foraging. Because the



structural attributes of habitat immediately surrounding nests are easily quantified, data
supporting classification of nesting habitat are readily available (see section II1.C).
Foraging habitat, on the other hand, is more variable and spatially extensive, requiring
intensive radio-telemetry studies to measure use of various habitat conditions by NSO. In
recent studies by the National Council for Air and Stream Improvement (NCASI),
correlations between habitat data from detailed forest inventories and nocturnal locations
of radio-tagged NSO and California spotted owls were used to estimate resource selection
function (RSF) models (Irwin et al. 2007a,b) that quantify complex relationships between
the owls and their environment. These models allow evaluation of the relative use of
specific forest structural variables, such as tree size class distribution and stand density,
by foraging NSO. The studies of Irwin et al. (2007), combined with other telemetry
studies (Solis and Gutierrez 1990), provide the basis of our definitions of suitable
foraging habitat for NSO in the Northern Interior Region.

Criticism of the THP review process is frequently focused on the use of
“thresholds” that simplify complex gradients of habitat quality into a single value (e.g.,
40% suitable habitat within 1.3 mile radius, or 185 ft* of basal area). The FWS has long
recognized that many different combinations of habitat structure and amount may support
a viable NSO territory; evaluation of these combinations by technical experts has been
our primary role in technical assistance. However, to maintain consistency and
incorporate new information it is necessary to implement unambiguous habitat standards
and criteria (i.e., thresholds) that delineate conditions under which take is deemed
unlikely. Thresholds do not represent arbitrary lines through consistent data sets; rather,

they represent the preponderance of evidence derived from careful evaluation of the



results and conclusions of many published studies, supplemented by data sets from
credible sources.

Derivation of habitat thresholds from published studies consists of two
consecutive steps. First, we consider the relationship or trend between habitat features
and spotted owls. For example, most studies show that habitat use by foraging NSO is
positively correlated with increasing tree size. These consistent, statistically significant
relationships then serve as the foundation for subsequent choice of habitat values that
correspond with viable NSO territories. We emphasize habitat parameters that receive
disproportionate use by NSO, or are correlated with fitness. In this second step, we
evaluate the pattern and distribution of data from a wide range of sources and attempt to
identify ranges of values that correspond to consistent use. Deriving the central
tendencies within complex, inconsistent data is a difficult task, and often requires input
from the researchers responsible for published studies.

Despite consistent patterns of habitat selection by NSO, structural conditions of
forest habitats occupied by NSO are highly variable, particularly in the diverse conifer-
hardwood forests of the Klamath Province. We recognize that habitat retention
guidelines must incorporate the range of habitat conditions used by NSO for nesting,
roosting, and foraging, while at the same time ensuring that habitat conditions are not
degraded to the point where significant impairment of breeding, feeding, and sheltering
occurs. The FWS guidelines achieve this balance and provide a robust method for
evaluating the likelihood of take because they describe a range of habitat conditions

representing the central tendency for high-quality nesting habitat, nesting roosting



habitat, foraging habitat, and low-quality foraging habitat that may provide prey

resources (Fig. [.A.1).

Figure 1.A.1: Conceptual model of spotted owl habitat functions, relative habitat quality,
and associated forest structural conditions.

Relative
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Quality

Basal Area' | 300 200 150

QMD’ 20” 157 137 117
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Canopy 100% 80% 60% 40%
WHR size® < >
WHR density < D > < M >

" Square feet per acre, “Quadratic Mean Diameter of trees >5"dbh, * Trees per acre greater than 26”
diameter at breast height, * California Wildlife Habitat Relationships System

This process must be distinguished from the simple application of “minimum
habitat standards” that correspond to the lowest denominator of observed habitat use. To
illustrate this, Figure I.A.1 depicts the relationship between California Wildlife Habitat
Relationships system (WHR) class 4M and relative use of habitat by NSO. The FPRs
classify 4M stands as suitable for nesting, roosting, and foraging by NSO. Although 4M

encompasses a wide range of stand conditions, some of which may be suitable as




foraging habitat, it largely consists of stand conditions rarely used by NSO. For this
reason, the use of existing minimum habitat standards such as those currently in the FPRs
may result in take of NSO and are insufficient for programmatic use in take avoidance

reviews of THPs.

B. Evidence indicating that regulatory guidance in the current Forest Practice
Rules is not adequate to avoid incidental take of NSO
New information available

The current FPRs governing habitat retention for NSOs were developed in 1992
and predate much of the published research used in the FWS guidelines. In particular,
studies correlating habitat and NSO fitness measures, and radio-telemetry studies of
habitat use by foraging NSO (Irwin et al. 2007b) provide information directly applicable
to evaluation of timber harvest-related impacts to NSO. During the past decade, the FWS
has incorporated the results of new research into Technical Assistance on a plan by plan
basis. However, with the February 2008 return of THP review to CALFIRE, the large
number of recently published studies requires that a full synthesis of current knowledge
be conducted and incorporated into updated take evaluation guidelines. This synthesis,
and the habitat retention guidelines that it supports, are presented in section III of this

report.

FWS experience in technical assistance process

The FWS’ primary source of information regarding habitat conditions and NSO

status on industrial timberlands in the Northern Interior Region has been our review of
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THPs. In the THP review process, FWS staff carefully evaluated historical NSO records
and results of current surveys conducted in the plan area, as well as the habitat data
provided in support of the THP. In cases where timber harvest was proposed in close
proximity to an NSO activity center, the FWS evaluated habitat conditions in the field.
The THP review process was conducted on a plan-by-plan basis, which does not permit
systematic assessment of habitat conditions and NSO status across an entire ownership.
However, our combined experience with hundreds of THPs indicates that the cumulative
effects of repeated entries within many NSO home ranges has reduced habitat quality to a
degree causing reduced occupancy rates and frequent site abandonment. In a large
proportion of technical assistance letters to CALFIRE and industrial timberland owners
during the past five years, we noted the lack of NSO responses at historic territories, and
described habitat conditions considered inadequate to support continued occupancy and
reproduction. This highlights the need for refined, objective criteria to determine the

likelihood of NSO take when assessing THPs.

Analysis indicating loss of territories under Forest Practice Rules

To quantify the pattern of territory loss identified during the technical assistance
process, we compared results of protocol surveys conducted at verified NSO territories
supporting at least one year of occupancy by paired owls on Forest Service lands
(N=196) with similar data from private timberlands (N=75) in Shasta and Trinity
counties. The data set consisted of activity center status records in the California
Department of Fish and Game’s Spotted Owl Database (CDFG-NSO database),

supplemented with territory locations and recent survey records received during technical
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assistance. We first evaluated the validity of activity center records in the CDFG-NSO
database, and eliminated 18 sites on private lands due to lack of verification of status.
The remaining 57 private-land activity centers had verified NSO status in at least one
year between 1989 and 2007; 44 of these sites had supported pairs during at least one
year. Of these verified pair sites, 54% declined from pair status to no response, and an
additional 23% declined from pair status to a territorial single owl during subsequent
protocol surveys (Figure I.LB.1). On Forest Service-administered lands, 80% of pair sites
did not change status during the same time periods. While we recognize that annual
variation in survey effort and results at this relatively coarse scale of resolution may
influence this type of analysis, the strong differences in trends observed on private versus
federal lands supports the contention that management on private timberlands is creating

habitat conditions that do not support sustained occupancy by NSO.

Figure I.B.1. Status of valid historical northern spotted owl activity centers (pair sites
only) when resurveyed after 5-10 years. Data are from U.S. Fish and Wildlife Service
technical assistance records and USFS monitoring records
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Section I1: Summary of the FWS NSO Take Evaluation Guidelines

The FWS guidelines provide a step-by-step process for evaluation of the
likelihood of incidental take posed by proposed THPs (Appendix A). The steps include:
(1) verifying the accuracy of NSO activity center location and status; (2) reviewing
survey coverage and results to determine whether protocol has been met; and (3)
evaluating the quantities and quality of habitat to be retained at each NSO home range
potentially affected by the proposed THP. To assist the reader, this section briefly
summarizes the analysis areas, habitat quantities, and habitat definitions used in step (3)
of the FWS guidelines. See Appendix A for the full take avoidance analysis guidance
provided to CALFIRE.

The FWS guidelines specify three spatial scales that form appropriate analysis
areas for evaluation of habitat at NSO home ranges. The fourth analysis area, the ‘outer
core’ represents the area between the core area and the total home range area (Table I1.1).
Within each analysis area, the FWS guidelines describe the quantities of habitat that must
be retained in each of four functional habitat categories to avoid incidental take of NSO.
These categories are: (1) high-quality nesting/roosting habitat; (2) nesting/roosting
habitat; (3) foraging habitat; and (4) low-quality foraging habitat (Table I1.2).
Descriptions of the stand structural attributes corresponding to each functional habitat
category are given in Table I1.3. Table 1.4 provides additional considerations for use in

prioritizing habitat areas for retention.
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Table I1.1: Spatial scales used to evaluate
habitat conditions at northern spotted owl activity
centers in the Northern Interior Region

Analysis Radius Area

Area

Nest Site 1000 feet 70 acres
Core Area 0.5 mile 502 acres
Outer Ring 0.5—-1.3 mile | 2,908 acres
Home Range 1.3 miles 3,410 acres

Table I1.2: Minimum quantities of habitat to be retained within four functional habitat
types to avoid incidental take of northern spotted owls on private timberlands in the
Northern Interior Region

Analysis . .
Area Functional Habitat Type
High- Nesting/ . Low-quality Total
quality . Foraging h Suitable
NR Roosting Foraging
Core area | 100 acres | 150 acres | 100 acres 50 acres 300 acres
‘O}ltef 655 acres 280 acres 935 acres
ring
Home
range 100 acres | 150 acres | 755 acres 330 acres | 1335 acres
(total)

Table 11.3: Values for selected stand structural parameters used to classify
nesting/roosting and foraging habitat for northern spotted owls in the Northern Interior

Region
Parameter Functional Habitat Type
High-quality . . . Low-quality
NR Nesting/Roosting | Foraging Foraging
Mix ranging Mix ranging Mix ranging
Basal area > 210 ft* /acre from 150 to from 120 to from 80 to
>180 ft* /acre >180ft* /acre >120ft* /acre
Quadra‘Flc > 15 inches > 15 inches > 13 inches > 11 inches
mean diameter
Large trees per >3 >3 >5 NA
acre
> Mix ranging
Canopy closure >60% >60% from 40 to > 40%
100%
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Table 11.4: Guidelines for prioritizing habitat to be retained to avoid incidental take of
northern spotted owls on private timberlands in the Northern Interior Region

Tree Species
composition

Mixed conifer stands should be selected over pine-dominated stands

Abiotic
considerations

Distance to nest

Nesting/roosting and foraging habitat closest to identified nest trees,
or roosting trees if nest unknown

Contiguity

Nesting/roosting and foraging habitat within the 0.5 mile radius
must be as contiguous as possible

Minimize fragmentation of foraging habitat as much as possible

Slope position

Habitats located on the lower 1/3 of slopes provide optimal
microclimate conditions and increased potential for intermittent or
perennial water sources

Aspect Habitats located on northerly aspects provide optimal vegetation
composition and cooler microclimates
Elevation Habitat should be at elevations < 6000 feet, lower elevations are

preferred
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Section I11: Scientific Basis for NSO Take Evaluation Guidelines

A. Fundamentals of spotted owl habitat relationships

Northern spotted owls exhibit clear, consistent patterns of habitat association, and
these associations must provide the foundation of habitat management guidelines. In the
1990 Conservation Strategy for the Northern Spotted Owl, the Interagency Scientific
Committee (Thomas et al. 1990) stated that:

“With the exception of recent studies in the coastal redwoods of California, all
studies of habitat use suggest that old-growth forests are superior habitat for northern
spotted owls. Throughout their range and across all seasons, spotted owls consistently
concentrated their foraging and roosting in old-growth or mixed-age stands of mature and
old-growth trees....Structural components that distinguish superior spotted owl habitat in
Washington, Oregon, and northwestern California include: a multilayered, multispecies
canopy dominated by large (>30 inches dbh) conifer overstory trees, and an understory of
shade-tolerant conifers or hardwoods; a moderate to high (60-80 percent) canopy closure;
substantial decadence in the form of large, live coniferous trees with deformities- such as
cavities, broken tops, and dwarf mistletoe infections; numerous large snags; ground cover
characterized by large accumulations of logs and other woody debris; and a canopy that is
open enough to allow owls to fly within and beneath it.”

Fifteen years later, the conclusions of the Interagency Scientific Committee were
echoed in the Scientific Evaluation of the Status of the Northern Spotted Owl (Courtney et
al. 2004), who found that the habitat attributes identified by Thomas et al. (1990) remain
important components of NSO habitat. Notably, positive relationships were found with

the aforementioned attributes whether the samples of owl and random locations were
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within old-growth forest, non-old growth forest, National Parks, public land, private land,
or an Indian Reservation. In 2008, the Recovery Plan for the Northern Spotted Owl
(USFWS 2008) again reiterated the association of NSO with older forest conditions,
stating; “Spotted owls generally rely on older forested habitats (Carroll and Johnson
2008) because such forests contain the structures and characteristics required for nesting,
roosting, and foraging.” A major advance in our understanding of NSO habitat
relationships from Thomas et al. (1990) to the present is that we now have a much better
understanding of the spatial scale of habitat selection (Hunter et al. 1995), Meyer et al.
1998, Zabel et al. 2003) and relationships of habitat to owl fitness (Franklin et al. 2000,

Dugger et al. 2005).

I11.B: Analysis Areas

Management guidelines for territorial organisms are typically spatially explicit;
that is, they apply to an area corresponding to the movements and activity patterns of the
individuals occupying a territory. Spotted owls are territorial raptors that range widely in
search of prey but are ‘anchored’ during the breeding season to a nest site (central-place
forager). Evaluations of NSO habitat are usually conducted at two spatial scales; the
home range and core areas. The home range is the “area traversed by the individual in
its normal activities of food gathering, mating, and caring for young” (Burt 1943:351).
Within home ranges, areas receiving concentrated use, typically surrounding the nest site
and favored foraging areas, are called core areas. Because the size and pattern of NSO
space use are typically unknown, estimates of use areas are derived from radio-telemetry

studies. The analysis areas employed in the FWS guidelines are based on a subset of
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estimates that describe the outer perimeter of NSO activity areas, thus incorporating the
areal extent most likely to contain important resources. In this section we review and
summarize information related to home range size and patterns of space use within home
ranges by NSO.
Home Range (1.3-Mile-Radius, 3,410-Acre) Analysis Area

The FPR guidelines for avoiding take of NSOs during timber operations in the
Klamath Province indicate the amount of habitat to be retained within 1.3 miles of
activity centers. The size of this area was originally based on estimated median annual
home range sizes for NSO pairs in northern California, Oregon, and Washington
(Thomas et al. 1990, USFWS 1992). There are numerous analytical techniques for
estimating home range sizes based on animal locations (reviewed in Powell 2000). One
of the most commonly used classes of home range estimators is the minimum convex
polygon (MCP). Because MCP consists of a single polygon encompassing all or the
majority of telemetry locations, this method may be viewed as providing a representation
of the area containing the home range, including unused and infrequently used areas
(Powell 2000, Laver and Kelly 2008). Generally biased large, MCP home range estimates
provide relatively conservative values on which to base the size of habitat-analysis areas.
Other home range estimators such as utilization distributions (e.g., kernel density
estimates: see Powell 2000) de-emphasize areas less frequently used and typically yield
smaller home range estimates that, when converted into circular analysis areas, may
exclude distant, but potentially important, patches of habitat (see Figure 2.b.1). At the
upper end of utilization distributions (e.g.; 90-100%), however, kernel estimates may

resemble MCP polygons and circular analysis areas (Anthony and Wagner 1999).
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Estimates of home range size are also important for developing management
prescriptions and evaluating impacts of human activities on NSO. For the purpose of
quantifying habitat and the impact of proposed modification of habitat, median home
range estimates from radio telemetry studies are transformed into circular ‘analysis areas’
that are used as surrogates for actual home ranges (Fig. 2.b.1). Based on the median
MCP home range estimate for NSO pairs in the Klamath Province, the FWS currently
uses a circular analysis area of 1.3 mile radius (3,398 acres; Thomas et al. 1990, USFWS
1992). While this practice provides a practical and uniform method for quantifying NSO
habitat, circular analysis areas will generally not correspond directly with areas actually
used by NSO. Landscape pattern, both in terms of topographic features and vegetation
pattern; prey distribution, abundance and availability; as well as distribution and/or
abundance of competitors and predators are all likely to influence NSO territory and
home range shape (Anthony and Wagner 1999).

Our understanding of space use by NSO is limited by lack of comparability
among published studies due to variation in estimation methods, duration and seasonality
of data collection, and whether estimates are for individuals or pairs. By looking for
commonalities among studies and using a “strength of evidence” approach, however, we
can evaluate whether the available information provides broadly modal values that are
useful for conservation planning. Because the primary purpose of this review is to
evaluate appropriate spatial scales for evaluation of effects to territorial paired NSO, we

have focused on conservative estimates of year-round (annual) space use by NSO pairs.
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Figure 111.B.1: Comparison of MCP and adaptive kernel home range estimates with
corresponding circular analysis areas at an actual northern spotted owl home range.

= = = 90% Adaptive Kernel - 2160 acres

The sizes of NSO home ranges are influenced by a variety of factors, including
geographic differences in diets and habitat characteristics (Carey et al. 1992, Zabel et al.
1995). Therefore, we restricted our assessment of the validity of the 1.3-mile-radius
analysis area to home range studies conducted within the Klamath Province. Because the
outer analysis area should be large enough to include habitat needed to meet all major life
history requirements and should accommodate areas important to both members of most
pairs, we largely restricted our evaluation to studies that provided MCP estimates of the
sizes of home ranges used year-round by pairs or paired individuals.

Home range studies conducted in the Klamath Province after the FPR guidelines
were formulated support the use of a 1.3 mile radius analysis area, as this distance is

encompassed by the confidence intervals of nearly all the home range studies we
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compiled. (see Figure I11.B.2). Carey et al. (1992) found that the sizes of NSO pairs’
home ranges were related to the type of forest and the degree of forest fragmentation
(Table II1.B.1). Pairs’ home ranges in clumped, old forest were substantially smaller than
the 1.3-mile-radius analysis area, whereas those in fragmented forest were somewhat
larger than the analysis area. The authors suggested that management areas should be
slightly larger than 1.3 miles, however, to encompass oblong-shaped home ranges. Zabel
et al. (1993) provided estimates of 21 pairs” home ranges in two different study areas in
the region (see Table II1.B.2). They did not report the sizes of pairs’ annual home ranges,
but the average sizes of pairs’ nonbreeding season home ranges were similar to the size
of the FWS guidelines’ outer analysis area. Pairs’ annual home ranges would likely be
larger than these values because their breeding- and nonbreeding-season home ranges
probably do not completely overlap. In a different study, the mean cumulative pair MCP
home range size for 9 pairs in the Medford, Oregon area was 3,971 acres (SD=1,063
acres), which is also similar to the 1.3-mile radius analysis area (Wagner and Meslow
1989). A fourth study by Irwin et al. (2006) showed greater mean home range sizes for 3
study areas in the region than the 1.3-mile radius analysis area used in the existing FWS
guidelines (see Table I11.B.3). The FWS recognizes that because of differences in
methodology between these studies and those originally used to support the 1.3-mile
radius analysis area (see Thomas et al. 1990, USFWS 1992), the results cannot be
rigorously compared (see Powell 2000, Laver and Kelly 2008). Nonetheless, mean MCP
values for home range area from more recent studies suggests that the outer analysis area
should be somewhat larger than the 1.3-mile (3,410-acre) guideline (Figure I11.B.2). We

elected to retain the current guideline because, 1) the high degree of variability in MCP
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estimates in Figure I11.B.2 does not compel us to reject the home range estimate in our
existing guidelines in exchange for any particular alternative size, and 2)
disproportionately high use of habitats closer to nest sites by NSO (see core areas, below)
leads us to emphasize habitat conditions closer to nests, rather than expanding home

rangc arca.

Figure 111.B.2: Mean Minimum Convex Polygon home range sizes (acres) for northern
spotted owls in the Klamath Province, CA and OR. Error bars represent +1 standard
deviation. Horizontal line shows the size of the Fish and Wildlife Service guidelines’
outer analysis area (3,410 acres).
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Carey et al. 1992 = pairs’ annual home ranges, A = Klamath Mountains, clumped forest, B = Klamath
Mountains, fragmented forest, C = Umpqua, fragmented forest; Irwin et al. 2006 = paired-individuals’
annual home ranges, A = Hilt, B = Medford, C = Yreka; Zabel et al. 1993 = pairs’ nonbreeding-season
home ranges, A = Mad River, B = Ukonom.
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Table 111.B.1: Minimum Convex Polygon estimates of annual home range sizes (acres)
for northern spotted owl pairs within different types of forest in the Klamath Province,
Oregon (Carey et al. 1992)

Area* No. Pairs Mean SE
MCC 3 1317 143
MCF1 5 4139 870
MCF2 6 4438 645
Recommended - 4843 -

*MCC = mixed-conifer, clumped, Klamath Mountains old forest; MCF1 = mixed-conifer, fragmented,
Umpqua River Valley, old forest; MCF2 = mixed-conifer, fragmented, Klamath Mountains old forest.

Table 111.B.2: Minimum Convex Polygon (100%) estimates of home range sizes (acres)
for northern spotted owls in the Klamath Province, California (Zabel et al. 1993)

Study Area Mad River Ukonom
Mean SD Mean SD
Individuals
NB* 1989 890 2572 857
B* 1043 447 1460 578
A* 2456 1124 2847 1374
Pairs
NB* 2787 986 3721 1409
B* 1436 368 1900 756

*NB = nonbreeding season home range; B = breeding season home range; A = annual home range.

Table 111.B.3: Estimated cumulative (100%Minimum Convex Polygon) home range
sizes (acres) for selected* territorial individual northern spotted owls in the Klamath

Province, California (Irwin et al. 2006)

Study Area Yreka Medford Hilt Combined
No. Individuals 7 9 10 26
Mean 3987 5073 4805 4678
SD 3819 1557 3098 2816

*Excludes owls that did not exhibit normal ranging behavior (i.e., moved to new territory, or influenced by

active timber harvest).
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Core Area (0.5-Mile-Radius, 500-Acre) Analysis Area

The FPR guidelines for avoiding take of NSO during timber operations specified
the amounts of habitat to be retained within 0.7 mile (986 acres) of activity centers. The
0.7-mile-radius scale was adopted in the FPR guidelines based on a study by Thomas et
al. (1990), who found that circles of this size surrounding NSO nest sites contained
significantly more suitable habitat compared with random circles. This study, however,
only illustrated the importance of suitable habitat, rather than the amount of habitat
required by NSO or the appropriate scales for evaluating and managing habitat (Bart
1995). The results of studies conducted after the FPR guidelines were formulated (see
below) have indicated that a 0.5-mile-radius (500-acre) area around activity centers is a
more appropriate scale at which to evaluate the amounts of habitat required by breeding
NSO in the Klamath Province. These studies provide three primary lines of support for
the core area size used in the FWS guidelines; distribution of locations of radio-
telemetered NSO, territorial spacing of NSO, and studies comparing relative habitat
selection at different scales.

Resources such as food and breeding and resting sites are patchily distributed in
heterogeneous landscapes, such as those prevalent within the Klamath Province. In such
landscapes, animals are likely to disproportionately use areas that contain relatively high
densities of important resources (Powell 2000). These disproportionately used areas are
referred to as core areas. One of the most influential studies of wildlife core areas was
focused on NSOs in northern California (Bingham and Noon 1997). Although this
study’s sample size was small, it used an unusually rigorous method for determining the

sizes of core areas (Powell 2000). Bingham and Noon (1997) noted that the combined
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size of NSO pair members’ core areas is probably more meaningful than the sizes of
individuals’ core areas. Bingham and Noon (1997) estimated core areas by evaluating the
ratio of total home range area to the area encompassing different adaptive kernel
utilization distributions (UD), and found that individual NSO in northern California spent
60 to 75% of their time in their core areas, which comprised only 21 to 22% of their
home ranges. The mean core area size for NSO pairs in the Klamath Province was 411
acres (166 ha; SE=26 ha; range=168-455 acres [68-184 ha]; n=7 pairs). Bingham and
Noon (1997) also recommended that management guidelines attempt to meet the area
requirements of most individuals in a population by accounting for variability in core
area size; for example, by using the mean core area size plus one standard error. The
addition of one standard error to the mean size of pairs’ core areas totaled 475 acres (192
ha) for the Klamath Province data set. NSO core areas had diverse shapes due to variation
in the distribution of foraging and roosting locations (Bingham and Noon 1997).
However, assuming a circular shape for the purposes of evaluating and managing habitat,
an area this size would have a radius of 0.49 mile. Carey and Peeler (1995) found
remarkably similar results outside the Klamath Province, in southern Oregon.

We evaluated home range estimates from other studies in the Klamath Province in
light of these patterns. By approximating Bingham and Noon’s (1997) methodology, we
evaluated kernel estimates in Irwin et al. (2004; Table 2) to estimate core area size (only
50%, 75% and 95% UD estimates were available). The 75 percent fixed kernel estimate
accounted for 21 to 27 percent of the total (95%) home range, and the 75 percent adaptive
kernel accounted for 23 to 30 percent, suggesting that a UD somewhat lower than 75

percent would yield core area estimates very similar to those obtained by Bingham and
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Noon (1997). The addition of one standard error to individuals’ mean 50 percent and 75
percent kernel density home range estimates from three different study areas in the
province suggested that 500-acre analysis areas would include much of the important
habitat for most breeding NSOs (Irwin et al. 2004, Table 2.b.4). Application of the same
criteria to the results of a telemetry study in southwestern Oregon suggested that pairs
used somewhat larger core areas than in other parts of the Klamath Province (Anthony
and Wagner 1999, Table 2.b.5). Much of this study area is comprised of a checkerboard
of public lands and industrial timberlands (Anthony and Wagner 1999, Dugger et al.
2005). To the extent that the amounts, quality, or contiguity of habitat have been reduced
on these timberlands due to timber harvesting, NSO in this area may have larger area
requirements than in parts of the province with less harvesting (Carey et al. 1990, 1992,

Zabel et al. 1992, 1995).
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Table 111.B.4: Fixed kernel and adaptive kernel cumulative home range estimates (acres)
for individual NSOs in the Klamath Province (Irwin et al. 2004).

Study Area Yreka Medford Hilt Combined
No. Individuals 9 10 11 30
No. Telemetry Points 3151 5041 2414 10606
50% Fixed Kernel
Mean 128 210 147 162
SE 18 26 22 14
Mean + 1 SE 146 236 169 176
75% Fixed Kernel
Mean 364 510 435 439
SE 38 47 54 29
Mean + 1 SE 402 557 489 468
50% Adaptive Kernel
Mean 239 303 262 269
SE 47 39 42 24
Mean + 1 SE 286 342 304 293
75% Adaptive Kernel
Mean 584 706 673 657
SE 124 68 91 54
Mean + 1 SE 708 774 764 711

Table I111.B.5: Adaptive kernel home range estimates (acres) for NSO pairs in
southwestern Oregon (Anthony and Wagner 1999).

Utilization Distribution 50% 75%
Mean 413 1443

SE 67 259

Mean + 1 SE 480 1702

The territorial spacing of NSO provides additional support for using a 0.5-mile-
radius core area to evaluate and manage habitat for NSO in the Klamath Province. An
individual’s territory is thought to be the portion of the home range that both contains
important resources and is economically defensible (Meyer et al. 1998). Therefore,

average territory size provides a useful scale at which to evaluate core area habitat.
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Wildlife biologists frequently use half the mean or median nearest neighbor distance to
estimate the size of the defended portions of home ranges, or the portions of home ranges
that are used exclusively by resident pairs (e.g., Reynolds and Joy 1998). Half the mean
and median nearest neighbor distances for nesting NSO near Willow Creek were 0.49
mile (0.79 km: Hunter et al. 1995) and 0.44 mile (0.71 km: Franklin et al. 2000),
respectively.

A third line of support for using a 0.5-mile-radius area for evaluating and
managing habitat is provided by studies that modeled the habitat relationships of NSOs in
the Klamath Province. Two studies in the region found that habitat within a 0.5-mile
radius of nests differed more strongly from the general landscape compared with larger
areas around nests (Hunter et al. 1995, Meyer et al. 1998, Zabel et al. 2003). While these
results do not necessarily indicate that NSO are most selective of habitat at the 0.5-mile-
radius scale, they do show that evidence of habitat selection by NSO is weaker at scales
larger than this. Stronger support for the validity of assessing and managing habitat at the
0.5-mile-radius scale is provided by studies that modeled habitat-based fitness (Franklin
et al. 2000, Dugger et al. 2005) and presence (Zabel et al. 2003) for NSO in the region.
These studies found that important NSO-habitat relationships were well-captured at

scales of 0.44 to 0.50 mile around activity centers.

111.C: Quantity, Distribution, and Configuration of Habitat
The FPR take-avoidance guidelines required that 40% of the 1.3-mile-radius
analysis area and 50% of the 0.7-mile-radius analysis area be retained as suitable habitat.

The FWS guidelines kept the 40% requirement because it is consistent with the results of
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research in the Klamath Province. However, the FWS guidelines require greater
concentration of habitat near the nest or activity center than did the FPR guidelines. This
concentration occurs through: (1) a decrease in the size of the inner analysis area (from
0.7- to 0.5-mile radius; see Analysis Areas) and (2) requirement that part of the total
amount of foraging habitat (see Habitat Definitions) in the home range be retained within
the inner analysis area. These changes are supported by studies conducted in the Klamath
Province after the FPR guidelines were formulated.

Several types of information are available for evaluating the quantities,
distribution, and configuration of habitat that must be retained in order to avoid take of
NSO. The strongest type of information relevant to evaluation of take relates the fitness
of NSO to characteristics of their habitat (Franklin et al. 2000, Olson et al. 2004, Dugger
et al. 2005). Habitat-based fitness, or habitat fitness potential (HFP), is “the fitness
conferred on an individual occupying a territory of certain habitat characteristics”
(Franklin et al. 2000:558). HFP is a function of both the survival and reproduction of
individuals within a given territory. Habitat-based modeling that accurately predicts the
presence (“occupancy”) of breeding NSO (Zabel et al. 2003) is another important tool for
evaluating the species’ habitat relationships. This modeling assumes that NSO gravitate
toward areas likely to confer high fitness but does not directly relate habitat
characteristics to the survival and reproduction of owls. Descriptions of areas around
nests, and comparisons between them and random areas, are additional sources of
information for investigating NSO-habitat relationships. This approach provides
information about the habitat associations and preferences of NSO but must be cautiously

considered because it does not relate habitat descriptions to the fitness of owls. For
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example, the average quantity of habitat around a sample of NSO nests could be higher
than what is available around random locations, but still be lower than what is required
for persistence of individuals or the population.

Comparisons among habitat studies can be problematic because researchers often
define habitat differently and use different source data to classify vegetation (see Table
III.C.1). Nonetheless, all studies in the Klamath Province have found that NSO exhibit
strong relationships with older, more structurally complex, conifer-dominated forest
classes. The concordance of these findings enabled the FWS to evaluate the guidelines
relative to the quantities, distributions, and configurations of older forest within analysis
areas. Spotted owls also forage within intermediate (younger and/or more open) forest
classes (see Habitat Definitions, below). One study (Zabel et al. 2003; see below) found a
positive association between NSO in the Klamath Province and moderate amounts of
intermediate forest (see Table II1.C.1) at the core area scale. This habitat class was based
on conditions known to be used by foraging NSO. Other studies in the region have
described the proportions of analysis areas comprised of intermediate forest classes but
have not found positive associations between them and NSO. These forest classes often
included conditions that receive little or no use by NSO, however, and are therefore not
directly comparable with foraging habitat as defined by Zabel et al. (2003) and the FWS
guidelines (see Habitat Definitions, below). There is currently no information for
evaluating the proportion of intermediate forest that should be retained at the home range

scale in order to avoid take of NSO in the Klamath Province.
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Table I111.C.1: Descriptions of suitable or selected habitat from studies of northern
spotted owl-habitat relationships in the Klamath Province

Classification

Study Location Method Description of Selected or Suitable Habitat
conifer-dominated forest with a multi-layered
canopy, average DBH' >30 inches, >60%

USFWS 1992, Washington, Oregon, | research synthesis canopy cover, decadence (snags, logs,
Bart 1995 northern California (various methods) deformed trees)
conifer-dominated forest with a multi-layered

aerial photographs, canopy, >40% canopy cover, decadence, large
Anthony and ground snags and logs; characterized by trees >30
Wagner 1999 southwestern Oregon | reconnaissance inches DBH and >200 yrs

aerial photographs,

forest inventory data, | multi-layered canopy, average DBH of

ground dominant trees >39.4 inches, large snags and
Carey et al. 1992 southwestern Oregon | reconnaissance logs

aerial photographs,

ground conifer or mixed forest, >100 yrs;
Dugger et al. 2005 southwestern Oregon | reconnaissance characterized by trees >13.8 inches DBH

forest comprised of >40% conifers, conifer

northwestern QMD? >21 inches, hardwood QMD >6
Franklin et al. 2000 | California satellite imagery inches, canopy cover >70%

northwestern >30% canopy cover, >50% of conifer basal
Gutiérrez et al. 1998 | California satellite imagery area comprised of trees >21 inches DBH

northwestern >30% canopy cover, >50% of conifer basal
Hunter et al. 1995 California satellite imagery area comprised of trees >21 inches DBH

conifer-dominated forest, trees >80 yrs and/or

Meyer et al. 1998 western Oregon aerial photographs multi-layered canopy
conifer-dominated forest, average DBH >19.7
Ripple et al. 1997 southwestern Oregon | aerial photographs inches, canopy cover >60%
Solis and Gutiérrez northwestern timber type
1990 California classification average DBH >20.7 inches
stands dominated (in terms of basal area) by
topographic maps, trees >20.9 inches DBH; >20% canopy cover
northwestern aerial photographs, of dominant trees and >70% canopy cover of
Zabel et al. 1993 California and orthophotoquads | trees >5.1 inches DBH
nesting-roosting habitat: for most locations
average DBH >17 inches and average conifer
canopy cover >60%; foraging habitat: in all
modified timber type | locations average DBH >9.8 inches and
northwestern classification, varied | average conifer canopy cover >40%,
Zabel et al. 2003 California geographically additional criteria in some locations

' DBH: Diameter at breast height
*QMD: Quadratic mean diameter
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Home Range (1.3-Mile Radius)

Bart (1995) evaluated the 1992 draft recovery plan’s (USFWS 1992) requirement
that at least 40 percent of the estimated home range be retained as suitable habitat. Using
demographic data from throughout the NSOs’ range, including the Klamath Province, he
calculated that populations are stable when the average proportion of suitable habitat in
home ranges is 30 to 50 percent. In a related comment on the FPR take-avoidance
guidelines, Bart (1992:3) noted that *“...lambda probably reaches 1.0 (stable population)
when suitable habitat declines to somewhere between 40 and 55 percent. Since the
Service must have good evidence that take did occur, not just that it might have occurred,
using a value of 40 percent seems reasonable.” Bart’s (1992) conclusions continue to be
supported by the results of recent research.

Studies have reported a wide range of mean proportions of older forest (ca. 24 -
58 percent; see Figure II1.C.1) in home range-sized areas around NSO nests or roosts in
the Klamath Province and adjacent areas (Solis and Gutiérrez 1990, Carey et al. 1992,
Zabel et al. 1993, Hunter et al. 1995, Ripple et al. 1997, Meyer et al. 1998, Anthony and
Wagner 1999). Variation in proportions of habitat was likely due to multiple factors,
particularly differences in habitat classification (see Table III.C.1), but also including
sizes of analysis areas and study season (i.e., breeding versus non-breeding), as well as
geographic differences in the abundance and quality of habitat. Regardless, the central
tendency of these means is about 45 percent; a somewhat higher percentage than the
FWS guidelines. We retained the 40 percent threshold, however, because; 1) the FWS

guidelines specify amounts of high-quality habitat, rather than a single ‘suitable habitat’
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category, and; 2) FWS guidelines incorporate a higher standard for classifying forest

habitat as ‘suitable’ than was used in many of the studies in Figure II1.C.1, and; 3).

Figure 111.C.1: Proportions of older forest (see Table II1.C.1) at home range scales
around northern spotted owl territory centers in the Klamath Province, CA and OR.
Horizontal line shows the proportion of older forest required by the Fish and Wildlife
Service guidelines (40 percent).

100.0% -
90.0% -
80.0% -
S
s 70.0%
ad
2 60.0% - ° °
°
£ 50.0% - ° ® .
2 40.0% |—e . hd .
[
s 30.0% - .
a °
20.0% -
10.0% +
0.0%
qqeg" o’o’«\* o,°>€ O,O’Q #\ AN # #'% #% #x % o’qo,* o,(’;k*
NN R A ) R TN 9
> NS NS 'éé‘) \o,q \0,0, \09"\» o,o)’b o,o’ 0)0, 0’0,”7 A {\\
5% SPUREIF N NS N > > > > Q° ¥
¢ & & & @ @ & & & & & 3
& Qﬁ N Qb &% @A &% *06\ Q N ve} &
A ARG A A A

Study
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iZabel et al. 1993: A = Ukonom, breeding season, B = Ukonom, nonbreeding season, C = Mad River,
breeding season, D = Mad River, nonbreeding season.

Research in the Klamath Province and adjacent areas indicates that NSO habitat
should be concentrated at the core area scale around nests and interspersed with other
land cover classes in the rest of the home range. For this reason, the FWS guidelines

require retention of a higher proportion of the home range’s total suitable habitat
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(particularly nesting/roosting habitat) to be within the core area, and allow a wider range
of forest conditions in the outer ring. A study in southwestern Oregon showed that HFP
was optimal for NSO when the estimated home range beyond the core area (3,430-acre
ring) was comprised of large amounts of forest (young, mature, and old classes) and an
intermediate amount (ca. 38%) of “nonhabitat” (nonforest, early seral forest, heavily
harvested forest) (Dugger et al. 2005; see Figure I11.C.2). At this scale, HFP was below
1.0 at all territories with >50 percent nonhabitat. A similar study just outside the
Klamath Province in southern Oregon found that high survival of NSO usually occurred
with large proportions (ca. 70 percent was optimal) of conifer forest (average DBH >9.5
inches) in estimated home ranges (1,747 acres), whereas high reproduction was
associated with large amounts of edge between “nonforest” (average diameter at breast
height (DBH) <9.5 inches) and other vegetation classes (Olson et al. 2004). These
findings suggest that HFP is highest when home ranges consist of large amounts of both
forest and forest-edge. Zabel et al. (2003) found that the best large-scale (2,224-acre)
model for probability of occupancy by NSO in northwestern California was an
intermediate amount of old forest (>24 inches DBH and >70 percent canopy cover) edge.
Thus, both the demography and presence of NSO in the Klamath Province appear to be
positively associated with an intermediate amount of horizontal heterogeneity at the

home range scale.
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Figure 111.C.2: Association between habitat fitness potential (territory-specific lambda)
and proportion of “nonhabitat” (nonforest, early seral stages, older forest receiving timber
harvest entries removing >40 percent basal area in the portion of the estimated home
range outside the estimated core area (3,430-acre ring) in southwestern Oregon (Dugger
et al. 2005).
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The disproportionate importance of habitat conditions within NSO core areas is
indicated by the species’ concentrated use of areas close to the territory center (see
Analysis Areas and Habitat Definitions). The core area’s relevance has also been
demonstrated by strong associations between habitat patterns and the demography

(Franklin et al. 2000, Dugger et al. 2005) and occurrence (Zabel et al. 2003) of NSO.

35



The results of two rigorous demographic studies of NSO in the Klamath Province
(Franklin et al. 2000, Dugger et al. 2005) provide strong, consistent inferences regarding
the relationship between habitat conditions and measures of NSO fitness such as adult
survival and HFP at the core area scale. Although the habitat-based fitness models of
Franklin et al. (2000) and Dugger et al. (2005) differ somewhat, both studies indicated
that HFP for NSO in the Klamath Province was most likely to be >1 when at least 50% of
the estimated core area was comprised of older forest (see Table III.C.1 for habitat
criteria). An HFP of >1 indicates that a territory has the characteristics required for
breeding females to replace themselves or contribute a surplus to the population (Franklin
et al. 2000).

Franklin et al. (2000) found that territory-specific adult survival was strongly
associated with the amounts of interior older forest in addition to the amount of edge
between older forest and other vegetation types (see Table 7 in Franklin et al. 2000) at
the core area scale (390 acres, 158 ha). Interior older forest was the amount of older
forest 328 feet (100 m) from an edge and is not equivalent to the simple amount of older
forest within a core. Interestingly, HFP declined overall when the core area contained
more interior old forest. This was apparently due to a tradeoff between habitat
characteristics associated with survival (amount of interior habitat and length of habitat
edge) and reproduction (amount of habitat edge). High quality territories typically had
core areas comprised of large patches of older forest with convoluted edges. Estimates of
the amount of interior older forest that correlated with HFP >1 were provided to the FWS
by Dr. Franklin (personal communication, September 19, 2005). The minimum

proportion of interior older forest corresponding to HFP >1 was 41 percent; addition of
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the older forest area within the 328-foot “edge buffer” yielded a proportion of 62 percent
(“total core”: Franklin 1997). Based on this evaluation, Dr. Franklin recommended that
60 percent of the core area be comprised of older forest (Franklin, personal
communication, September 19, 2005). The FWS guidelines incorporate the apparent
positive influence of moderate amounts of edge by 1) requiring that retention of high-
quality habitat be concentrated at the core scale and 2) specifying amounts of older forest
and foraging habitat in the core.

Data sets used in Franklin et al. (2000) were recently re-analyzed to evaluate the
relationship between HFP and the simple proportion of older forest within NSO core
areas (Franklin 2006). The results of this analysis, proposed in Appendix D of the 2007
Draft Recovery Plan for the Northern Spotted Owl (USFWS 2007), indicated a quadratic
relationship between HFP and older forest, with optimum HFP occurring when 53
percent of the estimated core area consisted of older forest (Franklin et al. 2000; Figure
II1.C.3). More than half (55 percent) of the high-quality (HFP >1) territories had core
areas comprised of 50 to 65% older forest. This pattern is consistent with the previously
described recommendations of Dr. Franklin and the habitat retention guidelines

developed by the FWS.
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Figure 111.C.3: Relationship between habitat fitness potential for northern spotted owls
and proportion of older forest (see Table III.C.1) within 0.44 mile of territory centers in
northwestern California (courtesy A. Franklin)
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Because roughly 29 percent of high-quality territories (HFP >1) (Figure I11.C.3)
contained less than 50 percent old forest, some have suggested that a substantially lower
habitat retention guideline would be adequate to avoid incidental take in timber harvest
operations. Use of Franklin (2006) as the sole means of support for habitat retention
guidelines is inappropriate (Franklin 2007) however, because the model estimating
survival based on simple amounts of older forest was not well-supported and had only 3
percent of the weight in the model set (as opposed to 42.7 percent for the best-supported

model which included interior old forest and amount of edge; see Table 7 in Franklin et
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al. 2000). Use of the simple amount of older forest for evaluating take of NSO is
inappropriate because it ignores the model selection process used in Franklin et al.
(2000), which found that simple amounts of older forest alone did not explain variation in
survival nearly as well as amounts of interior older forest and edges (Franklin 2007).
Nichols and Pollock (2008) reviewed the use of HFP in the draft NSO Recovery Plan and
concurred with Franklin (2007), stating that plots based on a single variable (percent old
forest) instead of multiple covariates in the model of Franklin et al. (2000) are potentially
misleading. Consequently, the analysis using solely percent old forest was deleted from
the final 2008 NSO Recovery Plan, and was not used by the FWS to develop recent NSO
habitat retention guidelines.

In a similar study in southern Oregon, Dugger et al. (2005) found that HFP was
positively related to the proportion of older forest in the estimated core area (413 acres,
167 ha), although it became decreasingly sensitive to increased proportions (see Figure
II1.C.4; Dugger, unpub. data). Roughly 72 percent of core areas with HFP greater than
1.0 had more than 50 percent older forest; whereas cores with HFP less than 1.0 never
contained more than 50 percent older forest. In contrast to the conclusions of Franklin et
al. (2000), the correlation of HFP with proportion of older forest in the estimated core
area was roughly linear; HFP did not decline at high levels of older forest. It is unclear
why these studies found differences in the nature of the NSOs’ relationships with
quantities of older forest in the core area. Possible reasons for this dissimilarity include
differences in the availability and quality of habitat in the study areas and in the studies’
classifications of habitat (see Table III.C.1). For example, the area studied by Dugger et

al. (2005) was strongly fragmented by industrial timberlands in a checkerboard pattern,
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whereas the area studied by Franklin et al. (2000) was dominated by less-intensively

managed federal lands. Regardless, both studies found that high quality territories

typically had core areas comprised of at least 50 percent older forest.

Figure 111.C.4: Relationship between habitat fitness potential (territory-specific lambda)
for northern spotted owls and proportion of older forest (see Table III.C.1) within 413
acres around territory centers in southwestern Oregon (courtesy K. Dugger)
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Zabel et al. (2003) modeled the probability of occupancy for NSO in the Klamath

Province based on habitat conditions at the core area scale (500 acres). The overall best

model in this study indicated that the probability of NSO occurring in a given location

was positively, albeit diminishingly, influenced by increased amounts of nesting-roosting

habitat and by intermediate amounts of foraging habitat at the core area scale (see Table
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III.C.1 for habitat definitions). The highest probability of occupancy occurred when the
core area scale consisted of 60 to 70 percent nesting-roosting habitat and 30 to 40 percent
foraging habitat (see Figure II1.C.5). The averages for all combinations of habitat

associated with a high probability (>0.70 ) of occupancy were 48 percent nesting-roosting

habitat and 28 percent foraging habitat.

Figure 111.C.5: Probability of northern spotted owl occupancy in the Klamath Province

associated with amounts of nesting-roosting (NR) and foraging (F) habitats (see Table
II1.C.1) at the 500-acre (200 ha) scale (Zabel et al. 2003)

Probability of Occupancy by Quantities of NR and F habitat (acres)

Probability of Occupancy
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Researchers have reported a wide range of mean proportions of older forest (ca.
35-60 percent; see Figure I11.C.6) at the core area scale around NSO nests in the Klamath
Province and adjacent areas (Hunter et al. 1995, Ripple et al. 1997, Gutiérrez et al. 1998,
Meyer et al. 1998). It is difficult to assess how much of this variation was due to
differences in ecological setting, spatial scale, habitat classification, and individual
variation among owls. Nonetheless, the central tendency of these results was roughly 50-
60 percent, which is consistent with the FWS guidelines’ requirement for proportion of
nesting and roosting habitat (see Habitat Definitions) in the core area (see Figure I11.C.6).
The mean proportions of older forest at core area scales were higher than those around
locations chosen for comparison (random or “unused” locations). Thus, NSO in the
Klamath Province appear to select home ranges with large amounts of older forest

concentrated around suitable nest locations.
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Figure 111.C.6: Proportions of older forest (see Table III.C.1) at core area scales around
northern spotted owl territory centers in the Klamath Province, CA and OR. Horizontal
line shows the proportion of older forest required by the FWS guidelines (50 percent)
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*Mean proportion. **Mean proportion associated with >70% probability of occupancy. tRecommendation
based on the combined proportions of interior and edge-buffer older forest associated with a habitat fitness
potential greater than 1 (Franklin et al. 2000).  Approximate proportion of older forest associated with a
habitat fitness potential of at least 1.

Taken together, the results of studies conducted in the Klamath Province support
the conclusion that at least 50 percent of the core area should consist of older forest.
Older forest is more likely than other vegetation classes to provide NSO with suitable
structures for perching and nesting, a stable, moderate microclimate at nest and roost

sites, and visual screening from both predators and prey (see Habitat Definitions).
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Franklin et al. (2000) found that survival and HFP were highest when older forest
occurred as large patches in the core area. Larger patches of forest likely buffer NSO
from wind and heat associated with forest-opening edges (Chen et al. 1995) and predators
and competitors associated with open or fragmented forest (e.g., great horned owls [Bubo
virginianus]: Johnson 1993). Modeling by Franklin et al. (2000) also indicated that a
balance of interior older forest and edge habitat in the core area is important to NSO in
the region. The value of habitat edges for NSO might be related to the availability of
woodrats and other prey species associated with more open, early-seral vegetation. The
positive influence of large-bodied prey species such as woodrats on NSO reproductive
success has been described in northwestern California (White 1996). However, habitat
edges in the Franklin et al. study occurred wherever habitat was juxtaposed with other
land cover classes, and was not necessarily related to the presence of woodrat habitat. In
fact, the survival and reproduction of NSO did not appear to be influenced by woodrat
habitat in the core area. Zabel et al. (2003) found that probability of occupancy by NSO
was highest when the core area scale contained some foraging habitat, as well as nesting-
roosting habitat. This result suggests that horizontal heterogeneity in the core area should
be partially provided by a range of forest conditions suitable for use by NSO, dominated
by older forest conditions, (see Habitat Definitions, below), not simply the juxtaposition

of suitable and unsuitable habitat.

I111.D: Habitat Definitions:
Determination of the amount of suitable habitat that must be retained in order to

avoid incidental take of NSO is strongly influenced by the range of forest conditions that
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are classified as suitable habitat. The HFP models of Franklin et al. (2000), Olson et al.
(2004), and Dugger et al. (2005) contain a limited number of habitat variables and
relatively coarse definitions of NSO habitat, and therefore must be supplemented with
additional information on forest structural parameters that support classification of forest
habitat as suitable for nesting and foraging. Description of the structural characteristics
of NSO habitat and delineation of the range of habitat conditions corresponding to
essential activities such as nesting, roosting, and foraging is a critical element of
developing guidelines for evaluating the likelihood of incidental take. Because the
structural attributes of habitat immediately surrounding nests are easily quantified, data
supporting classification of nesting habitat are readily available (see section II1.C).

Foraging habitat, on the other hand, is more variable and spatially extensive,
requiring intensive radio-telemetry studies to measure use of various habitat conditions
by NSO. In recent studies by the National Council for Air and Stream Improvement
(NCASI), correlations between habitat data from detailed forest inventories and nocturnal
locations of radio-tagged NSO and California spotted owls were used to estimate
resource selection function (RSF) models (Irwin et al. 2007a,b) that quantify complex
relationships between the owls and their environment. These models allow evaluation of
the relative use of specific forest structural variables such as tree size class distribution
and stand density by foraging NSO. The studies of Irwin et al. (2007a, b), combined with
other telemetry studies (Solis and Gutiérrez 1990), provide the basis of our definitions of
suitable foraging habitat for NSO.

NSO are generally associated with structurally complex conifer or mixed-conifer

forests containing dense, multilayered canopies and significant components of large-
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diameter trees and decadence in the form of deformed trees, snags, and down wood
(Thomas et al. 1990, Gutiérrez 1996, Courtney et al. 2004, USFWS 2008). Variation in
seral stage association has been reported for individuals within study areas and for
populations in different study areas (Gutiérrez 1996). However, extensive use of younger
forests by spotted owls tends to be reported in unusually productive forest types in coastal
areas (Folliard et al. 1993, Thome et al. 1999) or in stands containing structural
complexity retained from previous stands (Blakesley et al. 1992, Zabel et al. 1993, Carey
and Peeler 1995, Irwin et al. 2000). In particular, NSO have been shown to nest and
forage successfully in young redwood forests; in such areas their densities are among the
highest on record (Diller and Thome 1999). Young redwood forests have also been
associated with high reproduction in spotted owls (Thome et al. 1999). The ability of
NSO to successfully occupy young redwood forests has been attributed to resource
availability; young forests have been found to produce the highest abundance of woodrats
in Douglas-fir/tanoak forests (Sakai and Noon 1993), and in the redwood/Douglas-fir
zone, woodrats were most abundant in stands 5 to 20 years of age (Hamm et al. 2007:
USDA Forest Service Gen. Tech. Rep. PSW-GTR-194). Ward et al. (1998) described the
benefit of an energy rich woodrat diet; and White (1996) describes the positive influence
of woodrat consumption on nesting success. The value of younger forest to NSO in the
drier portions of the Klamath Province is poorly understood, whereas numerous studies in
the Klamath Province and adjacent regions have demonstrated that NSO selectively use
older, denser forest at a variety of spatial scales (e.g., Solis and Gutiérrez 1990, Bart and
Forsman 1992, Blakesley et al. 1992, Carey et al. 1992, Hunter et al. 1995, Ripple et al.

1997, LaHaye and Gutiérrez 1999, Zabel et al. 2003) and that such forest is positively
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associated with measures of reproduction and survival (e.g., Ripple et al. 1997, Meyer et
al. 1998, Franklin et al. 2000, Olson et al. 2004, Dugger et al. 2005).

Although spotted owls are generally associated with and preferentially select
older, denser forest, suitable habitat for the species can be viewed as a continuum of
structural conditions. Owls tend to use parts of this continuum more frequently than
others, and to focus their activities within certain parts of it for meeting particular life
history needs. The FWS has classified this continuum into habitat categories based on the
conditions’ primary function and apparent quality for NSO (nesting/roosting or foraging
habitat, high or low quality habitat; see Table III.D.1 and Figure III.D.1). The FWS
recognizes that conditions within a habitat category may be used by NSO to meet
multiple life history needs; for example, NSO may forage in nesting/roosting habitat or
roost in foraging habitat. We also acknowledge that rigorous classification of habitat
quality requires an understanding of the relationships between habitat conditions and the
demography of NSO. However, because NSO are mobile animals with large home
ranges, most studies have used low-resolution vegetation data and broad habitat
categories to explore their habitat relationships (see Table III.C.1). These studies have
greatly improved our understanding of NSO-habitat relationships but provide limited

insight into the specific structural conditions used by owls.
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Table 111.D.1: Values for selected structural parameters used in the Fish and Wildlife
Service guidelines to classify nesting/roosting and foraging habitat for northern spotted
owls.

Habitat category F{g&%;? Basal Area’ - gg?’fisbh (ij:) r;(:l? Z
High nesting/roosting | >15” >210 ft’ 8 per acre >60%
Nesting/roosting >15” 150180+ ft* | 8 per acre > 60%
Foraging >13” 120-180+ ft* | 5 per acre >60%
Low foraging >11” 80-120+ ft* >40%

1: Quadratic Mean Diameter (inches) of trees > 5 diameter
2: Square feet per acre, trees > 5”

A few studies have provided plot-level descriptions of areas used by NSO.
Habitat definitions in the FWS guidelines are primarily based on the statistical
distributions of habitat parameters correlated with use by owls in these studies. Yet, the
average conditions in small study plots around owl locations may poorly represent the
inherent variability of stands and landscapes in owl territories. Therefore, the FWS
guidelines distribute habitat categories in terms of ranges of values within analysis areas,
rather than as stand averages. This approach ensures that a range of suitable habitat
conditions is well-distributed at appropriate spatial scales, without being unrealistically or

unreasonably prescriptive.
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Figure I111.D.1: Conceptual model of northern spotted owl habitat functions and

associated forest structural conditions.

Frequency of
Use

80

Basal Area 300+ 200 150

QMD1 207 157 137 117
TPA >26"> | 50 8 5

Canopy” 100% 60% 40%
Structure Large tree/dense Large/open to medium/dense small/dense to open/brushy

1: QMD= quadratic mean diameter of trees > 5 inches dbh
2: TPA>26"= trees per acres of trees >26 inches dbh
3: Canopy= percent cover of overstory trees

The FWS guidelines use a suite of structural metrics to classify NSO habitat

(basal area, quadratic mean diameter, large-diameter [>26 inches DBH] trees per acre,

and canopy cover) (Table III.D.1). We chose these metrics because they describe

different aspects of stand structure that appear to be important to NSO and because they

are commonly used by silviculturists to evaluate forest conditions. The FWS discourages

the use of broad vegetation classification categories for defining habitat for NSO in the

Klamath Province. These classification schemes are inappropriate for defining habitat in

take-avoidance guidelines because they encompass broad ranges of vegetation parameters

that often do not correspond to habitat used by NSO. For example, habitat class 4M in the

CWHR system (average DBH 11 - 24 inches and average canopy cover 40-59 percent)
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might describe anything from infrequently-used foraging habitat to nesting and roosting
habitat. Furthermore, use of broad habitat classification schemes can mask the effects of
habitat modification. For example, timber harvests could remove important habitat

elements (e.g., snags, deformed trees, dense groups of large trees) while maintaining the
minimum average canopy cover and tree diameter values in a given habitat category and

masking the loss of habitat quantity and quality.

Habitats Used for Nesting and Roosting

The 2008 NSO Recovery Plan (USFWS 2008:50) stated that: “Features that
support nesting and roosting typically include a moderate to high canopy closure (60 to
90 percent); a multi-layered, multi-species canopy with large overstory trees (with
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees
with various deformities (large cavities, broken tops, mistletoe infections, and other
evidence of decadence); large snags; large accumulations of fallen trees and other woody
debris on the ground; and sufficient open space below the canopy for spotted owls to fly.”
The validity of applying this rangewide habitat definition to the Klamath Province has
been supported by numerous studies in and adjacent to the region (e.g., Solis and
Gutiérrez 1990, Blakesley et al. 1992, Carey et al. 1992, Hershey et al. 1998, LaHaye
and Gutiérrez 1999), including on private timberlands (Self et al. 1991, SPI 1992, Farber
and Crans 2000).

The characteristic structure of nesting/roosting habitat probably serves a variety of
functions for NSO. NSO may partly favor older, more decadent forest for nesting because

it frequently contains suitable nest structures. Nests are usually located in older, larger-
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diameter, deformed, decadent, or diseased trees containing cavities or platforms
(Forsman et al. 1984, Hershey et al. 1998, LaHaye and Gutiérrez 1999, North et al.
2000). Northern spotted owls may also nest and roost in older, denser forest because it
tends to provide a more moderate, stable microclimate compared with other kinds of
forest. NSO are less able to dissipate body heat than other owls and appear to compensate
by nesting and roosting in relatively cool, humid sites (Barrows 1981, Ganey et al. 1993,
Ting 1998, Weathers et al. 2001). NSO also appear to use dense, multilayered canopies
for protection from cold, wet weather (Forsman et al. 1984, North et al. 2000). Northern
spotted owls may also prefer nesting and roosting in denser forest because it provides
visual screening from predators (Carey 1985, Buchanan et al. 1995).
High-quality nesting/roosting habitat

As defined by the FWS guidelines, high-quality nesting/roosting habitat occurs
where structural conditions resemble or exceed those of most observed NSO nest sites in
northern California (see Table III1.D.2). To date, no Klamath Province study has directly
compared plot-level vegetation data for nest and roost sites to the demography of NSO,
so it is unknown if the average structural conditions used by owls in the region are
associated with high reproduction and survival. Therefore, a definition of high-quality
nesting/roosting habitat must account for variability in habitat-use patterns among
individuals by ensuring that the range of habitat values associated with owl use are well-

represented, rather than prescribing a single criterion based on mean values.
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Nesting/roosting habitat

The FWS’ definition of nesting/roosting habitat is similar to high-quality
nesting/roosting habitat, but is intended to reflect both variability in the structure of sites
used by nesting and roosting owls and the variability typical of forest stands or patches
encompassing denser nest and roost sites (see Table III1.D.land II1.D.2). The FWS
guidelines’ requirement for a mix of basal areas in nesting/roosting habitat allows land
managers some operational flexibility but also discourages homogenization of stands
during harvesting. Although it is more stringent than that used in the FPR guidelines, the
FWS guidelines provide definitions of habitats used for nesting and roosting that
consistent with the range of conditions found at many spotted owl nest cores on private

timberlands.
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Table 111.D.2: Mean structural characteristics of areas used by spotted owls for nesting,
roosting, and foraging (rounded to the nearest whole number). The habitat variables are
basal area (BA), quadratic mean diameter (QMD), large trees per acre (TPA), and canopy
cover (CC)

Farber and Crans
Source FWS Guidelines White 1996 Self et al.** 2000 Irwin et al. 2007 L. Irwin, unpubl.
Klamath National Klamath Province Klamath Province Northern Sierra Medford, Klamath
Location Klamath Province Forest* and So. Cascades and So. Cascades Nevada (CSOs) Province
High-Quality
Habitat Type Nesting/ Roosting | Nest & Roost Sites Nest Sites Nest Sites Roost Sites
Plot Size - 0.2-0.3 ac I ac 0.1 ac, 2.5 ac
BA (ft2/ac) >210 2467+ 212% 210, 1667 216+
QMD (in) >15 163 14, 12+ 16+
TPA >26" >8 8
TPA >35" _ 8
CC% >60 73 70, 67 75
Nesting/ Roosting
(High-Quality Foraging Foraging
Habitat Type Foraging) Nest Patches Nest Stands Locations Locations
BA (ft2/ac) mix >150 173% 124+ 190 1807
QMD (in) >15 13+ 14 20+
TPA >22" _ 16
TPA >26" >8 7 8
TPA >32" _ 4
CC% >60 69
Foraging
Locations (Lower
Habitat Type Foraging 25%)
BA (ft2/ac) mix >120 120
QMD (in) >13 14
TPA >26" >5 0
CC% mix >40
Foraging
Low-Quality Locations (Lower
Habitat Type Foraging Values)
BA (ft2/ac) mix >80 See Figure I11.D.2
QMD (in) >11 See Figure I11.D.3
CC% >40

*Excludes data from the Goosenest Ranger District in the southern Cascade Range. **SPI = Self et al.
1991, SPI 1992, and Table I11.D.2. TAll trees >5" DBH (lower cutoff reported for QMD, assumed for BA).
TAll trees >6" DBH (lower cutoff reported for QMD, assumed for BA).
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Foraging Habitat

Foraging habitat encompasses nesting and roosting habitat but includes a broader
range of structure and might not support successful nesting by NSO (Gutiérrez 1996,
USFWS 2008). Foraging NSO generally use older, denser, and more complex forest than
expected based on its availability, but they also use younger forest (Solis and Gutiérrez
1990, Carey et al. 1992, Zabel et al. 1993, Carey and Peeler 1995, Anthony and Wagner
1999, Irwin et al. 2007b). The FWS guidelines incorporate this structural variability by
specifying retention of habitat in four functional categories of habitat suitable for NSO.
High-quality nesting/roosting and nesting/roosting habitat provide the upper range of
stand structure selected by foraging NSO; foraging habitat encompasses a broad range of
structure, and low-quality foraging habitat includes younger and more open habitats that
may be important for prey production (Tables III.D.1 and I11.D.2; Figure II1.D.1).
Northern spotted owls may prefer older, denser forest for foraging because it often
contains both abundant prey and suitable structural characteristics for hunting. Several
important prey species, including flying squirrels (Glaucomys sabrinus) and western red-
backed voles (Clethreionomys californicus) tend to be most abundant in older, denser
forest (Carey et al. 1992; Waters and Zabel 1995, 1998). Other important prey species,
such as woodrats, have been found to be most abundant in young sapling stands (Sakai
and Noon 1993), but can also reach high abundances in dense, old forest (Carey et al.
1992, Sakai and Noon 1993). Spotted owls usually hunt by listening and scanning for
prey from elevated perches (Forsman et al. 1984). Dense, multilayered forest might
provide owls with hunting perches at a variety of canopy levels (North et al. 1999).

Dense vegetation might also visually screen foraging NSO from predators and prey
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(Carey 1985, Buchanan et al. 1995). Conversely, spotted owls require space for flying,
which could place an upper limit on the understory density of suitable habitat (Irwin et al.
2007b).

Descriptions of habitat structure used by foraging NSO are typically based on
studies employing radio telemetry to monitor owl movements. While the habitats
associated with nocturnal telemetry locations are commonly termed ‘foraging locations’,
some researchers point out that the owl locations simply indicate the distribution of
movements, and may not correspond to sites and habitats actually used by actively
foraging NSO. During radio telemetry studies in northwestern California, Diller (unpub.
data), found that owls moved frequently during monitoring periods (7.5 minutes/perch
for 6 males; 17.0 minutes/perch for 4 females), suggesting that the process of
triangulating azimuths for each location was unlikely to detect a specific site used for
foraging. Conversely, owls in this study also were stationary for long periods of time,
possibly resting, preening, or other activities not associated with active foraging. For
these reasons, the FWS recognizes that our descriptions of NSO foraging habitat likely
represent the range of habitat conditions used by owls at night, and may not represent the
specific habitat qualities of sites where NSO successfully obtain prey.

There are currently no published plot-based descriptions of NSO foraging habitat
in the Klamath Province. We therefore strongly considered the results of both
unpublished studies of NSO and a published study of California spotted owls (Strix
occidentalis occidentalis, CSOs) in the northern Sierra Nevada (Irwin et al. 2007b) while
formulating these habitat definitions. Much of the CSO study was conducted in a mixed-

conifer/hardwood forest similar to forest types used by NSO in the Klamath Province.
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Although spotted owls often selectively foraged in older forest, these telemetry studies
show that they also use a relatively wide range of forest structure (Irwin et al. 2004,
2007).

The range of forest structure specified in the FWS guidelines is also based on the
distribution of habitat use by foraging NSO in the Klamath Province. Analysis of radio-
telemetry data from NSO in southern Oregon (L. Irwin, unpublished data) indicates that
roughly 46 percent of nocturnal (foraging) locations occurred in nesting/roosting habitat
(basal area >210 ft*/acre), and 76 percent occurred in stands classified as foraging,
nesting, and roosting habitat (Figure II1.D.2). Only 14% of locations were in stands
classified as low-quality foraging habitat. Thus, the functional habitat categories
specified in the FWS guidelines capture about 90 percent of the observed distribution of
actual use by NSO, but also require retention of the full range of structural conditions
corresponding to nesting, roosting, and foraging.

In addition to the structural characteristics addressed in the FWS guidelines,
studies have indicated that certain conifer species such as Douglas-fir, as well as
hardwoods and dead woody materials are important features of spotted owl foraging

habitat (North et al. 1999, Irwin et al. 2000, Glenn et al. 2004, Irwin et al. 2007).
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Figure 111.D.2: Distribution of basal area at inventory plots near nocturnal telemetry
locations for northern spotted owls in the Medford area of the Klamath Province (L.
Irwin, unpublished data). This figure shows some of the range of basal area values used
for foraging; it is does not show selection or avoidance of particular values since
available conditions were not described.
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Figure 111.D.3: Distribution of quadratic mean diameter (QMD) at inventory plots near
nocturnal telemetry locations for northern spotted owls in the Medford area of the
Klamath Province (L. Irwin, unpublished data). This figure shows some of the range of
QMD values used for foraging; it is does not show selection or avoidance of particular
values since available conditions were not described.
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Abiotic Habitat Characteristics

Habitat selection by breeding NSO is strongly influenced by spatial and topographic
features such as proximity to nest, distance to water, slope position, and elevation.
Termed ‘abiotic considerations’ in the FWS guidelines, these factors act to influence the
habitat value of forest stands, and subsequently the importance of retaining habitat based
on landscape position as well as stand structure. Abiotic considerations are explicitly
incorporated into the FWS guidelines through a prioritization system that ranks habitat

retention areas based on distance to nest, contiguity, slope position, aspect, and elevation.
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Because the guidelines for abiotic considerations are less prescriptive than the guidelines
for stand structure, they are more easily applied during habitat evaluations on a case by
case basis.

Habitat selection by breeding NSO is strongly associated with proximity to the
nest, as well as with vegetation characteristics (Carey and Peeler 1995, Rosenberg and
McKelvey 1999, Glenn et al. 2004, Irwin et al. 2007b). Spotted owls appear to be
central-place foragers, disproportionately using areas near the nest in order to minimize
travel costs and maximize their energetic return from foraging (Carey and Peeler 1995,
Rosenberg and McKelvey 1999). Home range studies have also indicated the importance
of the territory center to spotted owls (see Analysis Areas). Combined, spatial patterns of
habitat selection and habitat use suggest that NSO may be more sensitive to reductions of
habitat in their core areas than in other parts of their home ranges. The FWS guidelines
therefore emphasize retention of habitat at the core area scale.

Topography also appears to influence habitat use by NSO; which use lower slope
positions more frequently than higher ones (Forsman et al. 1984, Blakesley et al. 1992,
Hershey et al. 1998, LaHaye and Gutiérrez 1999, Irwin et al. 2007b). Lower slopes likely
provide cooler, more humid microclimates for nesting and roosting and favor growth of
the denser forest structure preferred by spotted owls. Furthermore, lower slope positions
tend to have less frequent and severe fire regimes, potentially allowing trees to attain
greater density, sizes and ages than on higher slopes (Beaty and Taylor 2001, Skinner et
al. 2006). Spotted owls also appear to prefer areas close to streams, which often occur at
the bottoms of slopes (Solis and Gutiérrez 1990, LaHaye and Gutiérrez 1999, Irwin et al.

2007b). Areas near streams likely tend to be more productive and have cooler, more
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humid microclimates than upland areas. Additionally, prey abundance can be high in
riparian areas (Carey et al. 1992, Anthony et al. 2003) and NSO may use streams for
drinking and bathing (Forsman et al. 1984). Some studies have found that NSO in the
Klamath Province selectively use northerly aspects, but others found different patterns or
no pattern at all (Solis and Gutiérrez 1990, Blakesley et al. 1992, Carey et al. 1992, Zabel
et al. 1993, Farber and Crans 2000). Suitable microclimates for nesting and roosting, and
for the vegetation structure preferred by NSO, may occur more frequently on north-
facing slopes than on other aspects. However, aspect does not appear to influence
vegetation distribution as strongly in some areas as in others (e.g., Zabel et al. 1993).
Elevation also seems to influence habitat-use by spotted owls (Solis and Gutiérrez 1990,
Blakesley et al. 1992, Hershey et al. 1998, LaHaye and Gutiérrez 1999, Irwin et al.
2007b). This might be related both to spotted owls’ disproportionate use of lower slope
positions and to the influence of elevation on vegetation distribution. The productive
vegetation types favored by NSO, such as mixed-evergreen forest, primarily occur at

lower elevations in the Klamath Province (Sawyer 2007).

I11. E. Conclusions:

The FWS has conducted a thorough review and synthesis of published literature,
unpublished data sets, and direct communication with NSO researchers in support of a
rigorous process for evaluating the effects of habitat management on NSO. It is
important to recognize that the habitat conditions described in the document are intended
for use in estimating the likelihood of take of individual NSO under the ESA; they do not

represent habitat conditions required for population growth or recovery. The FWS
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guidelines focus solely on individual NSO territories and do not incorporate larger-scale
issues such as connectivity and dispersal habitat, wintering habitat, or longer-term habitat
disturbance patterns. The FWS habitat evaluation guidelines that this science review
document supports are complex; reflecting the complex nature of forest environments in
the Klamath Province and the forest products industry’s requirement to retain maximum

flexibility to conduct timber harvests in the vicinity of occupied NSO territories.
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Appendix A: Full text of U.S. Fish and Wildlife Service Guidance for
Evaluation of Take for Northern Spotted Owls on Private Timberlands in

California’s Northern Interior Region

I. Accuracy of NSO activity center location and status

1) Location
a. Confirm plotted activity center location accuracy
i. CDFG Reports 2 and 3
ii. Data from adjacent landowners
iii. Recent surveys
b. Document deviations from CDFG locations
c. Update habitat analysis maps as necessary
2) Status
a. Valid site
1. Review page 11 of protocol to determine
ii. If not valid, report to CDFG for inclusion in next database update
b. Current occupancy status
c. Current reproductive status, if determined

I1. Survey Effort

1) Coverage
a. Surveys of nesting/roosting habitat out to 0.7 miles from THP
boundary
1. Use THP habitat map(s) to verify
2) Protocol survey
a. Time of day
b. Spacing between visits
c. Number of surveys
d. Survey dates
e. Time spent at each call point
3) Follow up visit(s)
a. Confirm that the area searched covers suitable habitat within response
location/last known location within a logical distance.
b. Time of follow up and duration of follow up
c. Additional night surveys
i. Review page 10 of protocol
I11. Habitat

1) Typing
a. Verify habitat typing with aerial photos, equivalent imagery, or field visits
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b. Changes to typing need to be reflected in the NSO habitat acres table and
habitat analysis maps
c. Post harvest typing
1. Post-harvest habitat typing must agree with the silviculture
prescription
2) Definitions
a. Nesting/roosting
i. High Quality Nesting/roosting Habitat
1. Basal Area =210+ square feet, and
2. >15” quadratic mean diameter (QMD) , and
3. >8trees per acre (TPA) of trees > 26” in diameter at breast
height (DBH) , and
4. >60% canopy closure
1. Nesting/roosting Habitat
1. A mix of basal areas ranging from 150-180+ square feet, and
2. >15” QMD, and
3. > 8 TPA of trees >26” DBH, and
4. >60% canopy closure
b. Foraging
1. Foraging Habitat
1. A mix of basal areas ranging from 120-180+ square feet, and
2. >13”QMD, and
3. >5TPA of trees>26"” DBH, and
4. A mix of > 40%-100% canopy closure
ii. Low Quality Foraging Habitat
1. A mix of basal areas ranging from 80-120+ square feet, and
2. >11”QMD, and
3. >40% canopy closure
3) Quantities
a. Within 1000 feet of activity center
1. Outside breeding season (September 1 through January 31): no timber
operations other than use of existing roads
ii. During the breeding season (February 1 through August 31): no timber
operations other than the use of existing, permanent, year-round roads

b. Within 0.5 mile radius (502 acres) centered on activity center
i. Retention of habitat should follow Section III. 4 of this document
il. At least 250 acres nesting/roosting habitat present, as follows:
1. 100 acres High Quality Nesting/roosting Habitat, and
2. 150 acres Nesting/roosting Habitat
—AND-
iii. At least 150 acres foraging habitat must be present, as follows:
1. 100 acres Foraging Habitat, and
2. 50 acres Low Quality Foraging Habitat
iv. No more than 1/3 of the remaining suitable habitat may be harvested
during the life of the THP
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Between 0.5 mile radius and 1.3 miles radius circles centered on activity
center
1. Retention of habitat should follow Section III. 4 of this document
il. >935 acres suitable habitat must be present, as follows:
1. Atleast 655 acres Foraging Habitat, and
2. Atleast 280 acres Low Quality Foraging, and
3. No more than 1/3 of the remaining suitable habitat may be
harvested during the life of the THP

4) Priority Ranking of Habitat Retention Acres

Tree species composition
i. Mixed conifer stands should be selected over pine dominated stands

b. Abiotic considerations

i. Distance to nest
1. Nesting/roosting and foraging habitat closest to identified nest
trees, or roosting trees if no nest trees identified
ii. Contiguous
1. Nesting/roosting habitat within the 0.5 mile radius must be as
contiguous as possible
2. Minimize fragmentation of foraging habitat as much as
possible
iii. Slope position
1. Habitats located on the lower 1/3 of slopes provide optimal
micro-climate conditions and an increased potential for
intermittent or year-round water sources
iv. Aspect
1. Habitats located on northerly aspects provide optimal
vegetation composition and cooler site conditions
v. Elevation
1. Habitat should be at elevations of less than 6000 feet, though
the elevation of some activity centers (primarily east of
Interstate 5) may necessitate inclusion of habitat at elevations
greater than 6000 feet.

1VV. Determination

)

2)
3)

4)

5)

If surveys are inadequate or do not meet the intent of protocol, take determination
may not be possible.

If habitat typing is inadequate, take determination may not be possible.

If NSO home range habitat acres are below desired conditions (Section III. 2, 3, and
4), additional loss of suitable habitat can lead to take.

If NSOs are nesting, utilize seasonal restriction within 0.25 mile of nest (February 1
through August 31).

If effects are limited to noise disturbance, a modified seasonal restriction may be used
from February 1 through July 9
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a. Harvest of unsuitable habitat, with unsurveyed suitable within 0.25 of unit
boundary
6) Multiple THPs located within a given NSO territory need to be considered
collectively or a take determination may not be possible.

V. TA Letter Contents

1) Date of written TA request
2) Date request received
3) Note if previous TA(s) provided in past
4) Number of acres within THP units
5) Amounts and types of silviculture prescriptions
6) Location of THP
a. Township, Range, and Section
b. Meridian
c. County
7) Identify NSO activity centers returned by CDFG reports
8) Surveys conducted and activity center status
9) Logic behind take determination
a. Habitat considerations
1. Acres, quality, and location of suitable habitat pre- and post-harvest
i1. Effects of timber operations on suitable habitat
1. Degrade: suitable habitat is harvested but still functions in
the capacity it did pre-harvest (i.e. Foraging habitat before
harvest functions as foraging habitat post-harvest,
nesting/roosting habitat pre-harvest functions as
nesting/roosting habitat post-harvest)
2. Downgrade: pre-harvest nesting/roosting habitat becomes
foraging habitat post-harvest
3. Remove: nesting/roosting or foraging habitat is harvested such
that it no longer functions as habitat post-harvest
b. Proximity of activity center to operations
c. Survey data
10) Sunset date and seasonal restrictions
a. If2 year protocol and surveys are current and negative, additional TA needed
if operations not completed by February 1, YEAR (review protocol page 3).

b. If 1 year protocol and surveys are current and negative, additional TA needed

if operations not completed by February 1, YEAR (review protocol page 3).
c. If NSOs detected in previous surveys and operations are not complete before
February 1, surveys are required to determine location and status of NSOs
prior to operations during each breeding season that operations are ongoing.
d. Ifno owls within 1.3 miles of THP (CDFG reports) and no suitable habitat
within units or 1.3 miles of units, additional technical assistance may not be
required.
11) Name of agency person to contact if there questions regarding TA
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Habitat* Retention Acres (>1335) by Distance

from

\ 4

>400 acres within Core Area (Activity
Center out to 0.5 mile radius)

A 4

A 4

250 acres Nesting/roosting

Habitat composed of:

150 acres Foraging
+ | Habitat composed of:

A 4

100 acres High Quality
Nesting/roosting Habitat

+

150 acres
Nesting/roosting Habitat

A 4

100 acres Foraging
Habitat

+

|

50 acres Low Quality
Foraging Habitat

*See Section I11.2 for habitat definitions

\ 4

— — —-AND ———1

>935 acres within outer ring (0.5
mile radius to 1.3 miles radius)

A 4

935 acres Foraging Habitat
composed of:

A 4

655 acres Foraging
Habitat

+

|

280 acres Low Quality
Foraging Habitat




Habitat Retention within Core Area and 1.3 mile Home Range-Interior

Outer Ring Habitat™:
655 acres Foraging, and
280 acres Low Quality Foraging

Core Area Habitat*:
100 acres High Quality NR, and
150 acres NR, and

100 acres Foraging, and

50 acres Low Quality Foraging

0.7 mile radius
Activity Center

1.3 miles radius
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July 2, 2013

Mr. Keith Gilless, Chairman

State Board of Forestry and Fire Protection
P.O. Box 944246

Sacramento, CA 94244-2460

Re: Option G elimination proposal
Dear Chairman Gilless,

Practicing forestry in California’s regulatory environment is very difficult. The rules pertaining
to northern spotted owls often cause a month or more delay in what is already a shortened
logging season. Under the best of circumstances, a week or more is lost to agency review and
processing after the field work is done. The some annual agency reviews have been difficult in
the past so it is not hard to imagine circumstances (see below) where Option G would be the
only option under which timber operations could proceed in California.

e More than once agencies have simply said they didn’t have staff or time to review
annual owl surveys. Other agencies have stepped in but there could come a time when
Option G is the only viable option.

e |t has been common for agency reviewers to take extended vacations at exactly the time
thousands of loggers are trying to start work.

e There have been times that agency reviewers have been arbitrary and capricious
resulting in serious injury to particular companies. Since no effective personnel
oversight was available in those instances, Option G could act as a safety valve.

And, since | am writing about owls, | feel compelled to point out some of the absurdities that
still exist;

e There are more northern spotted owls in California now than there were peregrine
falcons or wolves in the lower 48 states when they were delisted.

e Early successional forests are the favored habitat for dusky footed wood rats, the owl’s
main prey. Early successional forests are not considered to be foraging habitat under
the forest practice rules.

e Inreporting owl habitat acres around an activity center, we have been required to
classify as non-habitat a stand with an active nest in it because it was not wide enough.

e Onthe 30,000 acres | manage, we should only have ten pairs of owls. In fact we have
had a stable population of 20 owl pairs since we started surveying in the early 1990s.

The northern spotted owl is well protected under all of the existing options including Option
G. Landowners need protection from the inefficiencies and capricious behavior of state and
federal agencies. Only Option G provides that protection.



Sincerely

Meny Lol

Henry Alden

Gualala Redwoods, Inc.
P.O. Box 197

39951 Old Stage Road
Gualala, CA 95445
Phone 707-884-4226
Fax 707-884-1942



Jason Poburko, RPF

P.O. Box 244 Telephone:(530) 623-3105
Weaverville, CA E-mail:jpoburko@gmail.com
96093

June 25, 2013

Board of Forestry and Fire Protection
Attn: Eric Huff

Regulations Coordinator

P.O. Box 944246

Sacramento, CA 94244-2460

Attention: Board of Forestry and Fire Protection
Re: Public Comment regarding Northern Spotted Owl
Protection Measures Amendments, 2013

My name is Jason Poburko and | am offering public comment as a Registered
Professional Forester (RPF), a unique qualification only held by approximately 1,230
persons in the State of CA. An RPF is a person knowledgeable in a wide range of studies
such as biology, ecology, entomology, geology, hydrology, dendrology, silviculture,
engineering, business administration, forest economics, and other natural resource
subjects. RPFs use their well-rounded education and experience to maintain the
sustainability of forest resources like timber, forage, wildlife, water, and outdoor
recreation to meet the needs of the people while protecting the biological integrity and
quality of the forest environment. Additionally as it pertains to the matter at hand, | am
one of the 33 Spotted Owl Experts designated by CAL FIRE to fulfill the requirements of
14 CCR § 939.9(a).

My working career spans over 13 years of practice within the jurisdiction of this
Board. |1 am also a member and past president of the Board of Directors of the California
Licensed Foresters Association (CLFA), representing many of the RPFs that work within
the jurisdiction of the Board.

I have been involved in the development of over 30 THPs that have been
specifically designed to avoid take of northern spotted owls (NSO), via the avoidance of
harm and harassment. The administrative record of these THPs and administrative
records held by the Service can support this claim. | have conducted numerous habitat
assessments of NSO activity centers and provide these to the United States Fish and
Wildlife Service (USFWS), both in Arcata and Yreka Field Offices (AFO& YFO).
These habitat assessments have been confirmed and supported by the USFWS and have
been used as the base supporting evidence for many Technical Assistance (TA) letters
issued by these offices.

Though these are my personal comments, | am sure that they would be echoed by
many other foresters, small private landowners, and industry representatives.



Please do not take these comments as confrontational, as this is not my intent.
They are intended to provide a review of the appealed regulation in the same fashion, as a
THP is reviewed against the written law and regulations that govern the process.

| clearly recognize that the Board was required to accept the complete petition
pursuant to Government Code Section 11340.6, however, this has created a potential
precedent where portions of the FPRs can be requested to be deleted under a 45-day
notice, solely based on a unsupported claim contained in a petition. Prior to the rule
making procedure ever being initialed, it would have been more appropriate for the Board
to have held additional evidentiary hearings regarding the merits of claims and to
determine if any actual problem exists.

| find that the petition is without merit and request that the Board vote to deny the
repeal of 14 CCR 919.9, 939.9 based on the following;

e The petitioner’s evidence is limited a single USFWS document prepared by the
Yreka Field Office (YFO) and pertains solely to the evaluation of interior THPs.
No similar documentation has been relayed to the BOF, CAL FIRE, or the public
from the Arcata Office suggesting that any short fall exists with 919.9(g). There
is no valid basis in the administrative records to suggest any problem exists
that would require the repeal of 14 CCR 919.9 (g).

e Epics claims, “The provisions of Titlel4 CCR § 919.9(g) [939.9(g)] have been
demonstrated through actual implementation and monitoring to be inadequate to
prevent “harm” to Northern Spotted Owls and implementation of “Option g”" in
the FPRs has resulted in “take” of Northern Spotted Owls. The evidence claimed
by EPIC is, “from years of review conducted by the USFWS while providing
Technical Assistance on individual THPs.” However, no documentation of even
one actual take of NSO has been included in the administrative record in these
proceedings. While the Service has taken legal action claiming pending and or
actual “take” in other states, no such actions have ever (never even been
threatened) over the 23 years since listing in California. | would note that during
the time the Service was claiming that NSO sites where declining in status, they
were was directly reviewing each THP and they issued letters indicating that
“take” and or “jeopardy to the species” was unlikely for each THP.

e The documentation provided by the Service fails to meet any standard of evidence
based on credible science. Though credible science is not defined in FPRs or
PRC, it is has been defined by in the Fish and Game code under Section 33 and is
defined as follows;

Credible science means the best available scientific information that is not
overly prescriptive due to the dynamic nature of science, and includes the
evaluation principles of relevance, inclusiveness, objectivity, transparency,
timeliness, verification, validation, and peer review of information as



appropriate. Credible science also recognizes the need for adaptive management,
as defined in Section 13.5, as scientific knowledge evolves. (Bold added for
emphasis)

The document prepared by the USFWS Yreka Office, “Regulatory and
Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of
Take for Northern Spotted Owls on Private Timberlands in California’s Northern
Interior Region, ” Fails the tests of transparency, verification, validation, and/or
peer review and includes figures that could be misleading to those not familiar
with the subject matter.

Case in point, Figure 1.B.1 cited in the petition provides a biased and
potentially misleading application of science and data collection. The Forest
Service data referenced is primarily from the Willow Creek study area. This
study represents a full demographic study with continuous annual presence or
absence surveys, including for every site determinations of AC status and
reproductive monitoring. The data for private land is based on “project” based
surveys which under the 1992 protocol were limited to presence or absence
surveys, did not require determination of AC status or monitoring of reproduction
or success, and may at a minimum represent a single year of survey effort under a
1 year 6-pass methodology.

In plain language, for private surveys, once an NSO was identified in the
activity center, so long as the project proponent was willing to accept a Limited
Operating Period (LOP) in the plan under 939.9(g)(2) or under TA, further
investigations were not conducted.

The survey methodology between these two data sets makes them
completely incompatible to be used in any such comparative analysis, as is
attempted to be demonstrated in Figure 1.B.1 of the petition. This effort is truly
comparing apples to tomatoes. To be clear, there is no credible scientific
comparison between pair status from predominately demographic study
areas(USFS data) to occupancy only surveys (private THP data), conducted to
assure that the owl is simply at home and therefore previously designed protection
will be adequate to avoid take.

Credible science is verifiable and repeatable. Before the Board takes any further
action, it should request full disclosure of the data used in the USWFS analysis,
including which ACs were used in the analysis, and the survey records supporting
the Services’ Figure. Because the “science” in this report has not been made
public it lacks transparency and rebuttal/peer review.

The petition cites an E-mail from Brian Woodbridge, USFWS to Chris Browder,
CALFIRE. April 22, 2009, which stated “Service staff in the Yreka Fish and
Wildlife Office believe that application of the FPRs typically does not avoid or
reduce the likelihood of take of NSO. This is because the habitat definitions and



retention standards in the FPRs represent minimum values that are below the
habitat parameters associated with reasonable levels of territory occupancy,
survival, and reproduction by NSO.”

Again this in not credible science, but is a statement of staff “belief”,
unsupported by peer reviewed, and transparent science. It is a staff position and
does not necessarily reflect the formal position of the Agency until such time as
this statement is published on Agency letterhead. Email is not peer reviewed
science, and in no manner represents a valid basis to repeal 939.9(g).

A take avoidance determination is invalidated if new information reveals effects
to NSO in a manner or to an extent not considered in the original analysis. SPI’s
landscape level survey represents real data that demonstrates that the USFWS
“staff belief” is unsupported by actual measurement. The extensive survey effort
represents a significant component of data that was not available at the time that
the YFO prepared their guidance document. In this case, new information has
been acquired and the Service should apply the principles of adaptive
management and revisit many of its out of date hypothesis unsupported by
credible science. The Board should likewise give bearing to the data collected
after the release of the USFS guidance, which was deemed necessary at the time,
based on a faulty hypothesis.

As to the argument that the current habitat definitions are insufficient there is no
valid argument to be made in this regard. The habitat descriptions in 14 CCR
895.1 describe the stand conditions in which NSO are locally observed in the
applicable zone of 939.9(g). The definitions of High quality Nesting and
Nesting/Roosting as suggested by the USFWS describe stands that are not
common on lands outside of USFS Late Seral Reserves (LSR-100s) and are not
common on private managed timberlands with a 80 year plus history of
management or areas without “old growth.” However NSO may be both present
and successfully reproducing in stand conditions that fail to quailify as HQN or
NR.

These habitat descriptions were clearly developed without a demonstrated
understanding of measuration and forest stand inventory methodologies. It its
completely inappropriate to base the habitat definitions on the conditions of small
plots 1-2.5 acres around the nest tree ( see page 54 of the Regulatory and
Scientific Basis for USFWS Guidance for Evaluation of Take of NSO on Private
Timberlands in CA’s Northern Interior Region) and expand those to the acreages
of the suggests core habitats.

Case in point, the YFO defined HQ Nesting as a stand with a QMD of 20”
dbh, > 200 sq. ft. basal area, 80% Canopy and greater than 8 TPA > 26”and
requires retention of at least 100 acres of this stand condition to qualify under
programmatic guidance to fulfill 14 CCR 939.9(e). This definition goes above



and beyond the FPR definitions of both late successional forest stands and late
seral forest. The THP administrative records can demonstrate that there is
virtually no stands on private lands that meet this definition, yet private land still
maintains significant numbers of breeding pairs of NSO where most plans are
submitted under 939.9(qg).

Nesting opportunities are a function of available structural elements in a
stand and are not a function of basal area or number of trees > 26” DBH.

No real data pertaining to the FPR 895.1 definitions of functional habitat have
been submitted to this board for consideration to support the claim that the
existing rule is inadequate and results in take.

It is claimed by the petitioners the currently various (g+) options designed and
utilized by RPFs and SOEs do not exist in regulation. However 939.9(g) should
be understood by all to represent the CEQA baseline for review, prior to approval.
The existing rule 14 CCR 939.10 prohibits the Director from approving any plan
that will cause take via harm or harassment, much in the same fashion that a plan
cannot be approved if it with would result in violation of the provisions of a local
Basin Plan. 14 CCR 939.10 is the safeguard that ensures that all projects
submitted under any 919.9, 939.9 option avoids take, via the complete
process of the FPRs, plan filing and review, the multi-disciplinary review
process and public comment.

In many cases, the site specific protection measures to comply with all of
CA’s overlapping regulations may require the RPF, SOE or landowners to do
more, or require the Director to require more than the FPRs, to demonstrate total
compliance. This is how a CEQA review works.

The USFWS has stated, “...the use of the existing minimums of 939.9(g) may
result in take of NSO and are insufficient for programmatic us in take avoidance
reviews of THPs avoid take. It is therefore important to consider what the
minimum protections of 939.9(g) would look like under a habitat assessment.
This would represent a 72 acre core of the best habitat within 1000” 939.9(g)(2) or
as modified by 939.9(g)(5) (similar to protections required by both WA DPR and
ODF) surrounded by 1264 acres of WHR3M/D.

If and when individual projects are submitted that propose the use of this
minimum level of retention, additional review can be assumed to be triggered by
CAL FIRE based on the application 14 CCR 939.10, the record of comments
from the Service, and public comment, such as those provided by the petitioners.
However the continued use of 939.9(g) should never be in doubt, in its ability to
avoid take when site specific review demonstrates the proposed habitat retentions
levels greatly exceed the minimums. There is no valid basis to repeal 939.9(g)
as it must be evaluated in its context of its association to 14 CCR 939.10,
which is a rule pertaining to the actions of the Director and CAL FIRE.



The decision by many RPFs to submit a modified option (g) has not been a
function of belief that it cannot be used in most cases to demonstrate the
avoidance of take, but rather a conscious decision to bolstering the protection
measures under various (g+) methodologies, in light of comments by the YFO
and groups such as the petitioners. The use of (g+) by myself and other has been
engaged to developed an alternative methodology that provide a clear path for
CAL FIRE review, such that the Director can clearly make a determination based
on 939.10 that is not based on the use of the minimums of the FPRs.

The petitioners also claim that deletion of subsection (g) will have little practical
effect because it is only used by a small number of timber producers. However, no
verifiable numbers from the CAL FIRE administrative records have been
produced to support this claim. | personally use (g) as the base for most of my
take avoidance demonstrations, as the robust habitat retentions standards
suggested by the YFO guidance documents are not present around most NSO sites
on private lands in the interior.

The petitioners assert that subsection (g) is not aligned with federal “take
avoidance guidelines” designed by the United States Fish and Wildlife Service
(USFWS). However petitioners have failed to understand the function of that
guidance. The Service’s guidance was supplied to CAL FIRE to serve as a tool
for CAL FIRE Review Team Staff to evaluate when take was clearly avoided and
when additional site specific review by expert staff was not required. The
supporting documentation for the guidance document clearly states on page two,
“The FWS guidelines are not regulations and are not intended to substitute for
regulation.” There is no identifiable legal requirement for alignment.

The Service has clearly stated, “While the FWS believes that expert review should
play a central role in these evaluations, it is also true that robust habitat retention
guidelines may be used to avoid take. The robust habitat retention levels
identified in the guidelines are clearly a surrogate for the absence of expert review
given the contraction of participation in review by the Service. The guidelines
state, “Application of habitat retention guidelines in the absence of expert review,
however, may limit managers’ flexibility to classify habitat based on specific local
conditions and to design harvest proposals based on these conditions.” 1t is
therefore obvious that guidelines not are representative of a one-size-fits all
solution and that there are additional methodologies that may be applied to
demonstrate site specific demonstration of the avoidance of take. It is also useful
to consider that the USFWS itself has decided that other issues are more
immediate and pressing to reassign their staff efforts, rather than continue their
review individual THPs.



I think it is commendable that the concerned public is raising its concerns at the
Board level verses the project level. This is the venue for meaningful professional debate
regarding the functionality of the Forest Practice Rules. 1 know the petitioners have
brought this petition forward with the best of intentions, but it should be obvious to all
that the only portions of the complete administrative record in this matter have been
’selectively chosen” based upon lack of understanding of the information by individuals
lacking the experience and credentials necessary to understand the science.

This is additionally evident in a similar petition brought forward by the petitioners
regarding their desire to list the NSO as a CESA species under the CA Fish and Game
Code.

In their review of that petition, CDFW has stated that much of the evidence in EPIC’s
petition to the FGC, “contained a number of inaccuracies and poorly supported
conclusions... Some sections of the Petition included statements and conclusions for
which the supporting information was absent or poorly presented. Referenced owl and
habitat survey data were not included in the Petition. In some instances, the Petitioners
support conclusions with studies from 2 other states that may not be applicable to
California due to differences in habitats, prey, climate, competitors, and other factors.”

The Board has inappropriately noticed a 45-day repeal of 14 CCR 919.9,
939.9 due to a lack of evidence supported by credible science that there is any
problem with the existing regulation. When the vote is taken, | strongly request the
members of this Board to reject the repeal of 919.9, 939.9(g) based upon a lack of
evidence based on credible science indicating there is any problem with the rule.

Furthermore, 1 would suggest to the Board that its actions with regard to a total
repeal 0f 919.9, 939.9 may be fairly challenged to fall within the definition of “Major
Regulation” (Government Code SECTION 1. Section 11342.548) and require compliance
with chaptered law as approved under SB 617, signed by the Governor on October 5,
2011.

This law states; SECTION 1. Section 11342.548 is added to the Government
Code, to read:

11342.548. “Major regulation” means any proposed adoption, amendment, Or
repeal of a regulation subject to review by the Office of Administrative Law pursuant to
Article 6 (commencing with Section 11349) that will have an economic impact on
California business enterprises and individuals in an amount exceeding fifty million
dollars ($50,000,000), as estimated by the agency.

The impacts of eliminating 14 CCR 919.9, 939.9 (g) would result in the potential
encumbrance of an additional 328 acres (400 acres under USFWS guidance — 72 acres
under 919.9,939.9(g)(2)) of habitat for every activity center affecting non-federal land
previously covered by 939.9(g). The value of the private property, its potential



associated resource values, and downstream impacts to the CA economy, can
conservatively be assumed to exceed fifty million dollars. Current claims that the
repeal’s impacts are unknown greatly discounts the losses expected from non-federal
landowners’ land being encumbered by the robust retentions standards that have not been
demonstrate to be necessary to avoid take of NSO.

SEC. 2. Section 11346.2 of the Government Code, as added by Section 2 of
Chapter 398 of the Statutes of 2010, is amended to read:

11346.2. Every agency subject to this chapter shall prepare, submit to the office
with the notice of the proposed action as described in Section 11346.5, and make
available to the public upon request, all of the following:

(b) An initial statement of reasons for proposing the adoption, amendment, or repeal of a
regulation. This statement of reasons shall include, but not be limited to, all of the
following:

(1) A statement of the specific purpose of each adoption, amendment, or repeal, the
problem the agency intends to address, and the rationale for the determination by the
agency that each adoption, amendment, or repeal is reasonably necessary to carry out
the purpose and address the problem for which it is proposed. The statement shall
enumerate the benefits anticipated from the regulatory action, including the benefits or
goals provided in the authorizing statute. The benefits may include, to the extent
applicable, nonmonetary benefits such as the protection of public health and safety,
worker safety, or the environment, the prevention of discrimination, the promotion of
fairness or social equity, and the increase in openness and transparency in business and
government, among other things.

It is an invalid argument to claim that in the published, Initial Statement of
Reasons (ISOR) that the reason for the proposed amendments, “are in response to a
petition for rule making brought before the Board by the Environmental Protection
Information Center (EPIC) pursuant to Government Code Section 11340.6 ”. The
existence of, “the problem that agency intends to address,” has not been stated or
demonstrated that a problem even exists. The only problem is the Board is forced to
accept the petition, regardless of its merits. This entire debate is predicated on the “claim
of a problem” by an individual group and has not been formally recognized as a
“problem” by the lead agency. In the future the Board should accept petitions and then
send them to the appropriate Board committee for analysis and discussion; if a real
issue/problem exists, the Board committee can then recommend actions to the full Board.

Additionally the published, ISOR fails to enumerate any real benefits anticipated
from the regulatory action, and instead relies on statements of EPIC’s believed benefits,
many of which are only supported by opinion and not relevant analysis. The agency has
not clearly enumerated any real benefits.

(3) An identification of each technical, theoretical, and empirical study, report, or similar
document, if any, upon which the agency relies in proposing the adoption, amendment, or
repeal of a regulation.



The list of technical, theoretical, and empirical studies, reports, or similar
documents, upon which the agency relied upon in proposing the repeal of the subject
regulation is incomplete and would be considered by many to be inadequate to support a
decision of this nature. It would appear inappropriate that the Boards decision to propose
the repeal for this subject regulation would be based on such a limited scope of
information and it would behoove the Board to expand its reference documentation.

(5) (A) A description of reasonable alternatives to the regulation and the agency’s
reasons for rejecting those alternatives. Reasonable alternatives to be considered
include, but are not limited to, alternatives that are proposed as less burdensome and
equally effective in achieving the purposes of the regulation in a manner that ensures full
compliance with the authorizing statute or other law being implemented or made specific
by the proposed regulation. In the case of a regulation that would mandate the use of
specific technologies or equipment or prescribe specific actions or procedures, the
imposition of performance standards shall be considered as an alternative.

(5)(B) A description of reasonable alternatives to the regulation that would lessen any
adverse impact on small business and the agency s reasons for rejecting those
alternatives.

The claim, “The Board of Forestry finds that the adoption of these regulations
would not have a significant adverse economic impact on small businesses”, IS without
technical merit and demonstrates a failure to understand the potential economic impacts
of the proposed repeal. If a small family business maintains a tree farm and is required to
retain an additional 328 acres of habitat to demonstrate take avoidance of NSO, | do not
believe that they would accept that to be an insignificant adverse economic impact. Now
expand this impact across the number of Activity Center contained in the CDFW
database.

(6) Facts, evidence, documents, testimony, or other evidence on which the agency relies
to support an initial determination that the action will not have a significant adverse
economic impact on business.

These appear to be completely absent in the ISOR.

Demonstrated compliance with SB 617 must be achieved prior to any further
action by the board. The EPIC petition advises the Board and CAL FIRE of the “risk of
legal challenges™ should the Board fail to act on the petitioners’ demands, similarly the
Board and CAL FIRE, leave themselves open to the additional risk of legal challenges by
countless private landowners should it fail to conduct the repeal of this potentially major
regulation in a manner consistence with existing state law.

The removal of a working piece of the FPRs eliminates options available for
RPFs to comply with the “take” avoidance of NSOs and reduces the regulatory assurance



of private landowners seeking to manage their lands in face of overwhelming pressure to
convert timberland to other uses, most of which are less compatible with NSO then the
option of responsible timberland management. With the removal of (g), landowners
regardless of size will be limited to demonstrating the avoidance of take in the absence of
an HCP 939.9(d), via

e 939.9 (a) the use of SORPs which can only be submitted with the intended use
across multiple projects, or and are not viable for NTMPs or small landowners
that may only submit THPs periodically.

e 939.9 (b) or (f) SOE pre-consultation, with additional costs to the landowner.
Furthermore, there are only 33 individual in the entire state that have
demonstrated this level of qualification and many of them are employed by larger
companies an unavailable to provide consulting support to the large number of
small private ownerships.

e 939.9 (c) RPF certification of NSO absence, (which is uncommon in the area of
939.9(g) applicability), and will always be problematic when a common species
in California is listed as threatened or endangered, or

e 939.9 (e) the use of the extremely prescriptive and robust habitat retention
standards of the Service Guidance documents, which were intended to replace
expert review with an “easy” button for CAL FIRE staff which may or may not
have the experience reviewing NSO habitat. These are clearly not the threshold
levels at which take occurs, but a level at which take is obviously avoided. In
many cases, the past management foot print of both public and private land
manager have created conditions where compliance with these robust retention
standards cannot be met, thereby prohibiting its use as a viable option. If (g) is
repealed it will results in landowners being forced to seek technical assistance
through CAL FIRE from a Federal service agency that has too many other more
pressing issues to successfully provide service in a timely fashion.

In closing | urge the Board members to vote down the demands of the accepted
petition and its proposed repeal of 14 CCR 919.9, 939.9, based on the lack of any
identifiable problem as required by Government Code SEC. 2. Section 11346.2
(b)(2) and lack of evidence based on credible science.

Thank-you for opportunity to provide these comments.

Sincerely,

: : JASON S.
; _ : FOBURKO

Jason S. Poburko
SOE & RPF#2769
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Board of Forestry and Fire Protection
Attn: Eric Huff

Regulations Coordinator

P.0. Box 944246

Sacramento, CA 94244-2460

RE: Reject proposal to eliminate “Option G” from the
California Forest Practice Rules

Dear Chairman Gilless and members of the Board of Forestry and Fire Protection (Board),

The California Forestry Association (Calforests), California Farm Bureau Federation,
California Chamber of Commerce, California Cattlemen’s Association, California Licensed
Foresters Association, Associated California Loggers, Rural County Representatives of
California, and Forest Landowners of California strongly recommends that the Board vote
to reject the proposal to eliminate section 919.9 [939.9] (g), hereafter referred to as
“Option G “from the California Forest Practice Rules (“FPRs”). This rule currently provides
a critically important option for millions of acres of timberlands owned by small and large
landowners alike for protection for the Northern spotted owl (NSO) while conducting
sustainable forest management.

The petition, as presented, lacks any credible information on NSO population or population
trends that would support elimination of Option G. Demanding such a radical change to the
Board’s longstanding regulation without providing any substantive data to support it
invites uncertainty and potential arbitrary action into a process that has successfully
protected owls for decades.

We cite the following justification for the rejection of EPIC’s proposal to eliminate Option G:
NSO distribution and population data for California indicate a healthy, stable and

dvnamic population with a substantial increase in known occupied habitat. Using
recent and historic data from the Department of Fish and Wildlife (DFW) NSO database, the
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known population of NSO pair territories has been actually increasing in California. In
1988, there were an estimated 950 known NSO pair territorial sites in California. By 1992,
that estimate had increased to 2,061 and by 2003, that estimate had increased to 2,699. By
2012, this number has increased to 3,061 NSO pair territorial sites. In addition, the acres of
NSO habitat protected pursuant to the California Forest Practice Rules and U.S. Fish and
Wildlife Service (USFWS) guidance have increased over this same period. (See Attachment
A and maps.)

Moreover, the data from California forest landowner NSO surveys for more than 20
vears substantiate these population trends (see landowner letters to the Fish and Game
Commission (FGC) included in Attachment C). These forest owners have been surveying
pursuant to established USFWS survey protocols. This information is being submitted to
the DFW database, and is often shared with the USFWS and other agencies. Unlike the
information presented by the petitioner in their petition, the population data gathered by
these forest landowners are accurate, current, and specifically relevant to the California
population of Northern spotted owls. This information shows, once again, that the NSO
population on California’s private forestlands is stable.

Contrary to assertions made in the petition, the best available scientific data on NSO
population numbers indicate a stable NSO population in areas currently using Option
G for NSO protection. Using current and credible NSO population data for large regions
currently using Option G for NSO protection, the actual population numbers show a stable
and robust NSO population. Large, private landowners who use Option G have been
conducting either project-level NSO surveys or landscape-wide NSO population and
demographic surveys for years, often for decades. These data indicate that the overall
numbers of NSO have been stable for not only for the past several years, but over decades
for these areas using Option G as the standard NSO protection. This actual data directly
contradicts EPIC’s assertions that the NSO populations on private lands are declining
rapidly.

It is also significant to note that according to the USFWS, the overall NSO population range-
wide (between Washington, Oregon and California) has been declining by an average
annual rate of 2.9%. Given these declining population trends range-wide, the fact that the
NSO populations on private lands employing Option G have remained stable is a testament
to the overall effectiveness of Option G in protecting NSO and their habitat.

Furthermore, a detailed presentation made at the June Board of Forestry meeting
presented the results from years of landscape-level NSO surveying conducted by Sierra
Pacific Industries (SPI) biologists. This extensive, long-term survey is the only population
density study conducted entirely on forest land to which Option G was applied, and was
conducted and coordinated at the request of the USFWS, employing the latest survey
techniques and protocols recommended by the USFWS. The SPI/USFWS combined
objective was specifically to test the stability of the population within a specifically defined
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area, so that density at the landscape level could be determined. This 300,000-acre
monitoring tract in Trinity County, which uses Option G exclusively for project-level NSO
protection, has shown a statistically stable NSO population over the past 10 years. This
study is nearing completion and will be provided to the Board as soon as it is published.

Option G is a strong baseline designed for standard NSO protection: actual protection
measures are enhanced on a project-by-project basis. As is common with most of the
Forest Practice rules, Option G was never intended to be the final protective standard for
NSO on a project-level basis. Rather, it represents a regulatory “starting point” from which
site-specific NSO protection measures can and have been tiered. In practice, this is exactly
what happens. Using site-specific habitat information, additional protection measures can
be incorporated into projects employing Option G. These can range from additional habitat
retention standards to increased protection measures around Activity Centers. During site
evaluations conducted as a part of Plan review, additional site-specific provisions are
proposed and incorporated into Timber Harvesting Plans (THP). A review of THPs on the
CAL FIRE website indicates that those THPs that propose using Option G routinely have
additional NSO protection measures added, either initially upon THP submittal or during
THP review. Again, the actual numbers of NSO in areas employing Option G attest to the
effectiveness of Option G, the Forest Practice Rules in general and the multi-agency THP
review process.

The petition submitted by EPIC contains no credible NSO population or habitat data.
The EPIC petition attempts to make sweeping generalizations of NSO population trends

and habitat suitability without submitting any current or credible NSO population
numbers. Without providing the actual numbers of NSO or without providing some
minimal measure of landscape-level habitat suitability analysis, it would be impossible to
ascertain if current protection measures (such as those provided by Option G) are actually
working. Knowing full well that providing these basic population and habitat numbers
would contradict their assertions, EPIC has cleverly diverted attention from actual
population and habitat numbers to a cursory analysis of Activity Centers and Activity
Center use by NSO. This analysis provides no real information on actual NSO populations
or habitat, which are the only two issues that would require evaluation by the Board.

EPIC has failed to provide NSO population data in other NSO-related regulatory
petitions. It is important to note that a related petition has been recently submitted by
EPIC to the FGC proposing to list the NSO under the California Endangered Species Act. In
their petition, EPIC once again failed to provide any NSO population numbers. In the
Department of Fish and Wildlife’s “Evaluation of Petition Report” (DFW Report), the
Department questioned EPIC’s failure to provide any meaningful NSO population numbers.
Quoting the DFW Report:

e “The Petition does not assess the species’ current population trend in California

specifically.”
e “The California map is not current and shows northern spotted owl distribution
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based on CDFG data dated February, 1996.”

e “The Petition (pages 12-15) does not include direct information on the abundance of
northern spotted owl populations in California, nor does it discuss abundance
range-wide.”

The Evaluation Report cites other important deficiencies in the petition, including the use
of very small sample areas to project population trends, the use of out-dated population
data, as well as the failure to discuss important habitat requirements.

The DFW Evaluation of Petition report, which lists these and other deficiencies with EPIC’s
CESA listing petition for NSO can be viewed at:
http://www.fgc.ca.gov/regulations/2012 /index.aspx#nso.

The Option G petition incorrectly correlates certain NSO Activity Center data with NSO
population trends. The petition submitted by EPIC contains NSO Activity Center
information. EPIC then EPIC makes an unsupported attempt to correlate Activity Center
occupancy changes with NSO population trends. This is simply scientifically
unsupportable. The total number of NSO Activity Centers in areas employing Option G for
NSO protection has been increasing steadily over time as more biologists survey for NSO
for project-level compliance. It is well-known that NSO will use different nest sites from
year to year, which is an inherent characteristic of NSO. As they use more nest sites, these
sites become occupied “Activity Centers” and those locations are recorded in the DFW BIOS
(Bio-geographic Information and Observation System) database. This reporting causes the
number of Activity Centers to increase, regardless of the actual number of NSO present.
Associated with this issue, it is almost impossible to remove an Activity Center from the
database, no matter how long it has been abandoned or inactive. If the actual population
of NSO is steady and there are an increasing number of reported Activity Centers, then the
percentage of Activity Centers actually used in any given year declines. This misleading
mathematical reality is the sole basis of EPIC’s petition. Once again, this percentage totally
ignores whether there are actual reductions in overall numbers of NSO, or changes to the
NSO population over time, or the viability of the local NSO population. The only credible
scientific evidence linked to Option G, SPI’s NSO Study, shows this approach is nothing
more than misrepresentation via misuse of statistics. The SPI study data demonstrates
there are no measured changes in NSO population density, and clearly identifies the fallacy
of EPIC’s claim that their approach demonstrates “take” and their claimed failure of the
regulatory agencies to protect NSO.

Purportedly supporting documentation provided by EPIC with its petition has little or
no relevance to California private lands, NSO protection in general, or EPIC’s petition to
eliminate Option G. Along with EPIC’s petition, there were numerous studies, journal
articles and other information. A review of this information indicates that virtually nothing
pertains to the issue raised by EPIC, i.e., the effectiveness of Option G to sustain NSO. Most
of the studies pertained to issues only remotely related to NSO, often pertained to studies
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conducted outside California or pertained exclusively to federal lands, or were out-of-date.
This information was provided to the Board to give the appearance that the scientific
community supports the removal of Option G from the Forest Practice Rules. In reality, it
only shows that EPIC has little current, credible information of any relevance to present to
support its petition.

It is imperative that the Board maintain the full range of options under 919.9 [939.9],
including Option G. It is important that the Board continue to provide rules with the goal
of the Forest Practice Act in mind:

4513. Intent of Legislature. It is the intent of the Legislature to create and
maintain an effective and comprehensive system of regulation and use of all timberlands so
as to assure that:

(a) Where feasible, the productivity of timberlands is restored, enhanced, and
maintained.

(b) The goal of maximum sustained production of high-quality timber products is
achieved while giving consideration to values relating to sequestration of carbon dioxide,
recreation, watershed, wildlife, range and forage, fisheries, regional economic vitality,
employment, and aesthetic enjoyment.

In this light, it is important for the Board to continue to provide an effective and
comprehensive system of regulations and use of all timberlands. This is especially true
when a species is one of the most common raptors found in the forest, as is the NSO. Given
there are likely more than 3,000 NSO pairs in the forests of California, it is necessary that
an effective and complete set of options continue to be provided, recognizing the NSO is
likely to be involved with 50% or more of all THPs in the state.

Should there be a disruption of timber harvest resulting from crippling lawsuits or a failure
to retain effective NSO options for forest owners of all sizes, the grave impact of such
situations on timber companies, their employees, and timber-dependent local economies is
obvious. Of the approximate 4% million acres of industrial forest land in California, 2.3
million acres fall within the range of the Northern Spotted Owl. Of equal importance, there
is more than twice the acreage of small private owners (approximately 5% million acres)
that fall within the range of the Northern Spotted Owl. Of the 1.13 billion board feet of
lumber produced sustainably from private forest lands in 2011, approximately 600 million
board feet were produced from private forests within the range of the NSO. Should the
forest industry timber activities be negatively impacted in any significant way, the net
impact on statewide wood production could be up to $132 million, 7,500 rural jobs, with
dozens of rural communities and hundreds of forest businesses being devastated; this at a
time when the industry is just beginning to recover from the worst economic recession in
modern times.

In conclusion: We urge the Board to reject the proposal to eliminate Option G from the
Forest Practice Rules. Option G remains an important tool for forest landowners, and
provides a strong baseline on which additional site-specific NSO protections can be tiered.
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The data collected from countless thousands of hours of NSO survey on private lands
provide current and credible evidence that NSO populations are stable across its range in
California, and specifically in areas currently employing Option G. In other words, Option G
works. EPIC’s unsupported petition uses a misleading mathematical analysis of “Activity
Centers” in an attempt to show that Option G is not working. In the absence of any credible
NSO population or habitat data, EPIC has only demonstrated that their petition is

unjustified.

Again, we strongly urge the Board of Forestry to reject the proposal to eliminate Option G

from the Forest Practice Rules.

Thank you for the opportunity to comment on this very important matter.

Sincerely,
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Attachment A

California’s Total Forest Acres within the Northern Spotted Owl Range

Public Forests 6.42 million acres
Private Non-industrial 5.51 million acres
Industrial Forests 2.33 million acres
TOTAL 14.27 million acres

California Dept. of Fish & Wildlife Northern Spotted Owl Data
NSO Territorial Sites
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Individual Forest Owner Survey / Data (reference Attachment C forest owner letters)
Ownership Acres NSO Occupied Activity Centers

Forest Owner County WI/In Surveyed Areas 2000 2003 2012 Status
Humboldt Redwood Co. Humboldt 208,000 N/A 182 203 stable
Sierra Pacific Ind. Trinity 170,000 42 47 46 stable
Campbell Timberlands Mendocino 165,000 62 70 stable
Michigan-California Lumber  Siskiyou 194,300 11 12 stable
Mendocino Redwood Co. Mendocino 228,500 100 137 stable

Crane Mills Tehama 68,000 33 37 stable
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1988 Northern Spotted Owl Sites (n=950)
*  Redwood Forests - 985 acres per site - 128 117 total acres
® inland Forests - 3,398 acres per ske - 2,138,138 total acres
—mem Northem Spatted Owl Range
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1992 Northern Spotted Owl Sites (n=2,061)
*  Redwood Forests - 545 acres per ste - 817 058 total acres
®  Indand Forasts - 3,398 acres per site - 3,103 615 total acres
“mm Northemn Spotted Owl Range
I USNasonal Forests - Regicn 5

X W
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2003 Northern Spotted Owl Sites (n=2,699)

*  Redwood Forests - 985 acres per sile - 1,013 347 total acres
®  Infand Forests - 3,398 acres por site - 3,561 221 total acres

“m-m Northem Spotted Owl Range
US National Forests - Regicn 5

X .Y




Board of Forestry and Fire Protection
July 2,2013
Page 12 of 42

Sutarnifle

Larson

2012 Northern Spotted Owl Sites (n=3,061)

San Igteo *  Redwood Forests - 985 acres per sile - 1,172 584 iotal acres
®  Infand Forests - 3,398 acres per site - 3,831 597 total acres
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Attachment B
Regulatory Background

The NSO has been listed as a threatened species under the federal Endangered Species Act
(ESA) since 1990. As a result, take of NSO is prohibited unless authorized by the U.S. Fish
and Wildlife Service (USFWS) consistent with the ESA. The FPR contains a robust regime
for conducting timber harvesting operations to avoid take of NSO.

The Forest Practice Rules require the Director to disapprove a THP if its implementation
would result in a taking of a protected species. FPR § 898.2(d) (“The Director shall
disapprove a plan as not conforming to the rules of the Board if ... [ijmplementation of the
plan as proposed would result in either a ‘taking’ or finding of jeopardy of wildlife species
listed as rare, threatened or endangered by the Fish and Game Commission, the National
Marine Fisheries Service, of Fish and Wildlife Service....”). The FPRs contain a more specific
rule for NSO, requiring the Director to disapprove a THP if “[ijmplementation of the plan as
proposed would result in the taking! of an individual Northern Spotted Owl prohibited by
the Federal Endangered Species Act.” FPR § 898.2(f).

The FPRs have their own detailed provisions for the protection and conservation of NSO
and their habitat. These rules have been updated to reflect changes in the procedures used
by the involved federal and state agencies to ensure that take of NSO is not likely to result
from timber operations. In addition, the rules have continuously been supplemented by
guidance from USFWS and the other involved agencies as new information about NSO and
their habitat has been generated and knowledge of NSO habitat needs has evolved. The
whole purpose of these rules and the NSO program they establish is to ensure and enable
compliance with the federal ESA’s take prohibition which, of course, is broader (and, thus,
imposes greater restrictions) than the definition of “take” under CESA. Accordingly, the
FPRs rely upon federal ESA definitions and requirements with respect to NSO.

The FPRs are replete with technical definitions concerning NSO and their habitat. See FPR
§895.1 (definitions, including “activity center,” “functional foraging habitat,” “functional
nesting habitat,” “functional roosting habitat,” “northern spotted owl breeding season,”
“northern spotted owl evaluation area,” “owl habitat,” “spotted owl expert,” “spotted owl
resource plan,” “type A owl habitat,” “type B owl habitat,” “type C owl habitat”). The FPRs
require the plan submitter to follow certain procedures and provide information for the
Director to use in making the take determination. FPR §§ 919.9, 939.9. If a timber operator
proposes operations within the range of the Northern spotted owl or within 1.3 miles of a

! The FPRs have adopted the ESA’s definition of “take.” FPR § 895.1 (“Take for Federally Listed
Species means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture ,or collect, or to attempt to
engage in any such conduct as stated in 16 United States Code 1532(19).”). CESA defines “take” more
narrowly than does the federal ESA. Under CESA, “take” means “hunt, pursue, catch, capture, or kill, or
attempt to hunt, pursue, catch, capture, or kill.” Cal. Fish & Game Code § 86.
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known Northern spotted owl activity center, the proposed THP must includes certain
mandatory measures to ensure against any unlawful take of the species. FPR §§ 919.9,
939.9. The FPRs provide the plan submitter a number of options for demonstrating
compliance with the Endangered Species Act each specifying measures and requirements
to ensure that the proposed operations will not result in unlawful take of NSO. FPR §§
919.9(a)-(g), 939.9(a)-(g). These, too, were developed in collaboration with USFWS and
the California Dept. of Fish & Wildlife (DFW or Department).

These different approaches for demonstrating that proposed operations will not result in
unlawful take of NSO are known as options (a) through (g). They are all used, to varying
degrees, by forest owners to conduct timber operations. Several of them require the
involvement of a Spotted Owl Expert (SOE) to ensure that CAL FIRE has the information
necessary to determine if proposed operations, as conditioned by numerous measures to
avoid impacts to NSO and their habitat, are likely to avoid take. As provided by FPR
sections 919.9(a)-(g), 939.9(a)-(g):

(a) Ifthe project proponent requests preliminary review of the proposed operation or
Spotted Owl Resource Plan prior to filing, the proponent shall consult with an SOE to
evaluate whether the proposed operation would result in the taking of an individual
Northern spotted owl. This evaluation is preliminary to and separate from the final "take"
determination to be made under 14 CCR § 919.10 [939.10]. In making that evaluation:

(1) The SOE shall apply the criteria set forth in 14 CCR § 919.10 [939.10].

(2) The SOE may request that the submitter provide additional information which
the SOE finds necessary to evaluate if a "take" would occur, provided that the SOE states
the type of information needed, the purpose of the information, and the level of accuracy
necessary to meet the stated purpose.

(3) If the SOE concludes that no prohibited taking would occur, the SOE shall inform
the submitter as soon as practicable and shall document the decision and the information
which was relied upon by the SOE in the above evaluation. Reference data shall be readily
available for the Director's review upon request;

(4) If the SOE concludes that the proposed timber operation or Spotted Owl
Resource Plan would result in a taking, he or she shall inform the submitter as soon as
practicable and shall comply with 14 CCR § 919.10(c) [939.10(c)] within 10 working days
of making this determination.

(5) Requests for pre-filing consultation shall be handled in the order in which
received.

(b) The RPF shall include the following information:
(1) On a planimetric or topographic map of a minimum scale of 1:24,000, provide
the following:
(A) The location and acreage of owl habitat. This information shall be shown
for the area within the boundary both as it exists before and after timber operations. The
Director shall determine if timber typing maps may qualify as showing owl habitat.
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(B) Identify any adjoining owl habitat by type within .7 miles of the
boundary.

(C) When mapping functional owl nesting, roosting, and foraging
habitat, include additional information which helps define those areas such as: location of
topography features, riparian vegetation, hardwood component, water, potential nest and
roost sites, and potential suitable forage areas.

(D) All known owl observations, identified by location and visual or
nonvisual confirmation within 1.3 miles of the boundary. This information shall be derived
from the landowners and RPF's personal knowledge, and from the Department of Fish and
Game's spotted owl data base.

(2) Discussion on how functional characteristics of owl habitat will be protected in
terms of the criteria stated within 14 CCR § 919.10 subsections (a) and (b) [939.10
subsections (a) and (b)].

(3) As adjacent landowners permit and from other available information, a
discussion of adjacent owl habitat up to .7 mile from the proposed boundary and its
importance relative to the owl habitat within the boundary.

(4) Describe any proposals for monitoring owls or owl habitat which are necessary
to insure their protection. Monitoring is not required for approval.

(5) Discussion of any known owl surveys that have been conducted within 1.3 miles
of the THP boundary. Include the dates, results and methodologies used if known.

(6) A proposed route that will acquaint the SOE and other reviewers with the
important owl habitat.

(7) Attach aerial photos of the area, if available. (Aerial photos are not required.)

(c) Where certification is made by the RPF and adequate records are kept showing that
owl surveys were conducted sufficient to demonstrate the absence of owls from an area,
the THP will be reviewed on a high priority basis. The THP shall contain verification that:

(1) The surveys have been conducted throughout the area within .7 miles of the
boundary in accordance with the USFWS approved protocol ("Protocol For Surveying

Proposed Management Activities That May Impact Northern Spotted Owls"; USFWS; March
17,1992).

(2) The surveys were conducted during the current or immediately preceding
survey period as prescribed by the previously cited USFWS approved protocol.

(3) The surveys reveal no nest sites, activity centers or owl observations in the area
surveyed; and

(4) The surveys reveal no activity center or repeated observations indicating the
presence of mates and/or young within 1.3 miles of the boundary based on a review of the
landowner’s and RPF's personal knowledge and the Department of Fish and Game's
spotted owl data base.

(d) If the plan submitter proposes to proceed under an "incidental taking" permit or any
other permit covering the northern spotted owl issued by the U.S. Fish and Wildlife Service
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or the Department of Fish and Wildlife, the submitter shall supply a copy of the permit
upon the Department's request.

(e) If the submitter proposes to proceed pursuant to the outcome of a discussion with the
U.S. Fish and Wildlife Service, the submitter shall submit a letter prepared by the RPF that
the described or proposed management prescription is acceptable to the USFWS.

0 If:

(1) the submitter's proposed operations were reviewed by a SOE under 14 CCR §
919.9, subsection(a) [939.9, subsection(a)]; and

(2) the SOE recommended minimum modifications to the proposed operations
which would be necessary to bring the impacts to a level at which no "take" would occur
and the submitter has adopted those recommendations; and

(3) the proposed operations remain substantially the same as the operations which
the SOE reviewed, the submitter shall provide a copy of the recommendations made by the
SOE and the submitter shall explain how the proposed operations comply with those
recommendations.

(g) Where an activity center has been located within the plan boundary or within 1.3 miles
of that boundary, the RPF shall determine and document in the plan: (i) activity center-
specific protection measures to be applied during timber operations and (ii) owl habitat,
including habitat described in (1)-(5) below, that will be retained after the proposed
operations are completed:

(1) Within 500 feet of the activity center the characteristics of functional nesting
habitat must be maintained. No timber operations shall be conducted in this area during
the northern spotted owl breeding season unless reviewed and approved by the Director as
not constituting a take. Timber operations may be conducted in this area outside the
breeding season if appropriate measures are adopted to protect nesting habitat.

(2) Within 500-1000 feet of the activity center, retain sufficient functional
characteristics to support roosting and provide protection from predation and storms. No
timber operations shall be conducted in this area during the breeding season unless
reviewed and approved by the Director as not constituting a take.

(3) 500 acres of owl habitat must be provided within a .7 mile radius of the activity
center, unless an alternative is reviewed and approved by the Director as not constituting a
take. The 500 acres includes the habitat retained in subsections (1) and (2) above and
should be as contiguous as possible. Less than 50% of the retained habitat should be under
operation in any one year, unless reviewed and approved by the Director as not
constituting a take.

(4) 1336 total acres of owl habitat must be provided within 1.3 miles of each
activity center, unless an alternative is reviewed and approved by the Director as not
constituting a take. The 1336 acres includes the habitat retained within subsections (1)-(3)
above.
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(5) The shape of the areas established pursuant to subsections (1) and (2) shall be
adjusted to conform to natural landscape attributes such as draws and streamcourses
while retaining the total area required within subsections (1) and (2) above.

For example, one of the prescribed approaches used in THPs submitted to CAL FIRE—the
“option (g)” procedure, refers to subsection (g) of section 919.9, 939.9 of the FPRs, which
applies when “an activity center has been located within the plan boundary or within 1.3
miles of that boundary.” FPR §§ 919.9(g), 939.9(g). Subsection (g) requires the RPF to
determine and document in the THP those activity center-specific protection measures to
be applied during timber operations and the owl habitat that will be retained after
operations are completed. FPR § 919.9(g). These standards are intended to ensure that
modification of NSO habitat by timber operations does not result in take by requiring the
creation and maintenance of “owl circles” around known NSO sites within which habitat of
sufficient quality and quantity will retained so that take does not occur.

In regards to evaluating the use of option (g), and pursuant to U.S Fish and Wildlife Service
request, a forest owner in Trinity County conducted a long-term NSO population density
study on 170,000 acres of their ownership over the 5-year period from 2003-2007, the
survey effort is being extended to include the period 2011-2013. The study results
(currently in review) indicated over the 23 years of total survey to date since 1989, the
study area started with 42 NSO occupied activity centers, in 2003-2007 there were 47
occupied ACs and the latest estimate is that there are 46 NSO occupied activity centers,
demonstrating a stable population while using option (g) pursuant to the current FPR
options. In 2011 and 2012, while most other study areas in California showed very poor
reproductive success due to bad spring weather, of these 46 occupied ACs 18 (remarkably
2 of these 18 reproduced two years in a row so there were 20 nesting efforts) were
determined to have successful reproduction (producing a minimum observed count of 33
young). A note one of the 47 was burned in a wildfire so that the 46 vs. 47 are essentially
the same value.

Another example of prescribed approaches used in THPs submitted to CAL FIRE is the
“option (e)” procedure, refers to subsection (e) of section 919.9, 939.9 of the FPRs, which
applies when the THP submitter proposes to proceed pursuant to the outcome of a
discussion with the U.S. Fish and Wildlife Service; the submitter shall submit a letter
prepared by the RPF that the described or proposed management prescription is
acceptable to the USFWS. A 114,700-acre forest owner in Siskiyou County under this
option via a USFWS approved Spotted Owl Management Plan (SOMP). This forest
ownership has been operating successfully pursuant to their SOMP since 1995. They have
been involved in a number of collaborative research projects and published papers
regarding NSO. Their estimate of owls recorded on their ownership in the year 2000 was
21, while the recorded owls on their ownership in 2012 were 22, nearly identical. As they
indicate, “we have concluded that our owl population is dynamic, yet stable.”
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Another example of prescribed approaches used in THPs submitted to CAL FIRE is the
“option (d)” procedure, refers to subsection (d) of section 919.9, 939.9 of the FPRs, which
applies when the THP submitter proposes to proceed pursuant to an “incidental take”
permit. There are currently three forest owners with a combined ownership of 820,000
acres operating pursuant to “option [d].” These forest owners have federal Habitat
Conservation Plans approved by the USFWS that provide for ultimate recovery of the NSO
on their ownerships.

Forest owners provided these and other population density estimates to the Fish and Game
Commission (Commission), which are attached hereto as Attachment C.

All of the FPR sections 919.9(a)-(g), 939.9(a)-(g) approaches and standards are intended to
ensure that timber operations do not result in unauthorized take.

The Director does not exercise unfettered discretion in determining if a plan will cause
take. The FPRs require the Director to find that proposed habitat modification would result
in “harm” if feeding, breeding, nesting, or sheltering would be “significantly impaired.” FPR
§§ 919(a), 939.10(a). The FPRs require the Director to find that “an individual northern
spotted owl would be ‘harassed’ by the proposed timber operations if there is a likelihood
that feeding, breeding, nesting, or sheltering would be “significantly disrupted.” FPR §§
919.10(b), 939.10(b). If the Director concludes that proposed operations will result in a
taking of the owl, he will provide recommendations for modifications to the THP necessary
to reduce impacts to a level at which take would not occur. FPR §§ 919.10(c), 939.10(c). It
is important to note that the FPRs’ use of the federal ESA’s take standard - which
encompasses habitat modification and harassment - means the FPRs’ NSO program goes
beyond what would be necessary to comply with CESA’s take prohibition and, thereby,
already affords the NSO greater protection than it would enjoy if advanced to candidacy or,
ultimately, listed under CESA.

Of course, the FPR requirements only function as a floor. Through the site-specific, multi-
agency THP review and approval process, including field inspections, habitat retention and
other measures are considered and required before THPs are approved. The U.S. Fish and
Wildlife Service continue to be involved in this process by providing technical assistance
when requested by CAL FIRE or the public, when unique circumstances arise.

Notwithstanding the fact that the NSO is already protected under federal law, in September
2012 the Commission received a petition to also list the NSO as threatened or endangered
under CESA. As required by CESA, the Commission referred the petition to CDFW for
evaluation. In February 2013, CDFW completed its petition evaluation report, which
concluded that the petitioned action may be warranted and that the petition should be
accepted. The Commission received the CDFW evaluation report at its March 2013
meeting. the Commission considered the listing petition at its April 17-18, 2013 meeting,
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and decided to postpone the decision until its August meeting to allow further time to
review the data submitted by forest owners and forestry professionals.

Should the petition ultimately be accepted, it would confer “candidate” status on the NSO
under CESA until such time as CDFW completes a full status review of the species and the
Commission determines whether to list the species as threatened or endangered. See Cal.
Fish & Game Code §§ 2070-2079. The CESA take prohibition (section 2080) applies fully to
a candidate species, even though the Commission has yet to determine whether that
species should be listed as threatened or endangered. Id. § 2085. Under CESA, the taking of
a candidate species is prohibited unless authorized consistent with CESA. Id.
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Attachment C
Forest Owner NSO population Status Letters to the Fish and Game Commission
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PO. Box 318 CRME

"'lls Phone (530) 8245427
FAX (530) A24.3157

Coming. CA 88021
April 11, 2013

Mr. Sonke Mastrup, Executive Director
Calif. Fish & Game Commission

1416 Ninth Street, Sulte 1320
Sacramento, CA 95814

Dear Mr. Mastrup, & Commission Members.

According to the published agenda for the meeting on April 17, 2013 in Santa Rosa, the Commission will
be considering whether listing the Northern Spotted Owl (NSO) as a Threatened or Endangered Species
under the California Endangered Species Act (CESA) is warranted. As part of that consideration you will
be looking at EPIC’s petition, DFW'’s report, and any public comments received. Crane Mills would like to
provide comments for your consideration as a forest landowner within the range of the Northern

Spotted Owl,

Crane Mills iz a third-generation family-owned forest products company based in Tehama County. We
own and manage 92,000 acres of mixad-conifer timberland in the Interior Coast Range (E of the Coast
Range crest) and southeastern portion of the Klamath Province, primarily in western Tehama and Shasta
Counties. Almost all of our timberland has been managed under uneven-aged silvicultural systems using
Alternative Prescriptions (per the Forest Practice Rules), Ninety-nine percent of our total ownership is
within the defined range of the NSO. Our main block of ownership in Tehama County consists of about
68,000 acres and it ts this ownership block that we have been surveying for NSO since 1989,
Precipitation patterns on the Main Block exhibit a strong rain shadow effect as you move from W to E.
As a result, mixed conifer stands are pondercsa pine dominated on S aspects, and Douglas-fir dominated
on N aspects. Generally speaking, NSO activity centers tend 1o be found on N facing slopes or lower
down and closer to watercourses on S facing slopes. ‘

Based upon our 24 years of experience with the NSO, we believe that listing of the NSO under CESA is
not warranted and we would urge you to not accept the listing petition. There are three reasons why
we make that recommendation:
1 The NSC poputation on our main ownership block is stable as demonstrated by 24 years
of surveying;
2, The DFW does not adequately make the case for listing the owl in Califarnia;
3 The NSO is slready listed under the federal ESA and is protected under CEQA and the
Forest Practices Act and Rules.

NSO Population on Ownership is Stable

Ownership-wide surveys were conducted in 1989 and 1990 prior to the federal listing to determine our
“exposure” 1o regulatary taking of our property through habitat set-asides for the NSO, In 1992 the
USFWS published protocols for surveying and take avoidance. Since that time, our survey efforts have
been focused on THP'S and the 1.3 mile buffer around them. Since we are on a 20 year cutting cyde,
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there is not a need to survey the entire ownership block every year, so there may be 10-20 year gaps in-
between detections and/or status determinations, We have never conducted demographic studies or
banded birds for tracking, but we do have 24 years of experience with the birds on or adjacent to our

property.

In order to prepare our comments, we analyzed the DFW NSO database and our own company NSO
database and survey records. Our database includes survey data collected by Louisiana Pacific/Pioneer
Resources, whose land we acquired in 2001. Some USFS survey information is contained in the DFW
NSO database, but most of it dates from 1981 to 1992 when almost all timber harvest activity ceased on
the Mendocino National Forest. As a result, almost all USFS survey work also came to hait. However, in
the last two years, we have coordinated with the Mendocino NF on owl surveys in a few areas.

In the early 90's we estimated that there were 30 to 35 occupied activity centers (then called
territories). Based upon the above described analysis, we have 37 occupied activity centers. The
acquisition of LP/Pioneer in 2001 probably added 4 to 5 occupied activity centers that were not
previously incdluded in the early 1990’s estimate because they were outside the 1.3 mile buffer around

company land.

The table below summarizes some basic information about the 37 occupied activity centers on our Main
Block. Of the 37 occupied activity centers, 41% are on public land, 27% are on Crane Mills property, and
the remaining 32% are a combination of both public and private land that the owls are using for nesting
and roosting. Our experience over 24 years of surveying has shown that the owls use our land for
roosting and foraging whether it fits the current definition of suitable habitat or not. It should be noted
that the definition of suitable habitat has changed several times since 1990. In the table below, MNF =
Mendocino National Forest and CM = Crane Mills,

AC #Yrs Date Range of Surveys Landowner
Ordinal | Detected

2 5 1992-2012 MNF

9 Bl 1992-2012 MNF/CM
10 3 1991-1999 MNF

11 4 1994-2003 MNF |
12 13 1989-2012 — MNF/CM
13 a4 1987-2012 MNF

15 7 1991-2006 MNF

16 7 1994-2007 MNF

17 7 1992-2005 MNF

18 5 1992-2012 MNF

19 7 1996-2004 ™

20 2 1992-2002 MNF

21 8 1992-2012 CM/MNF
22 7 1988-2012 MNF/CM
23 B 1993-2011 MNF

24 9 1992-2012 MNF/CM
27 4 1998-2002 CM/MNF
29 3 1994-2002 = CM/MNF
31 5 1994-2013 ™
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37 1 1996 MNF

38 1 1992 ™

41 2 1990-1999 ™M

a3 9 1989-2009 ™

45 4 1998-2012 CM/MNF
47 2 1992-1997 ™M

48 5 1992-2004 MNF/CM
53 3 1995-1998 M

56 6 1991-2012 MNF

57 3 1998-2002 MNF

58 2 1991-1999 MNF/CM
59 3 1996-2012 MNF

61 5 1994-2002 MNF/CM
63 2 19499-2002 ™

70 3 1991-2006 ()

72 1 1998 MNF

73 5 1958-2002 c™m

74 2 2001-2002 CM/MNF

Only one barred owl has been located on our main block and this individual owl has remained in the
same location for the last five years. This owl is in the upper NE corner of our Main Block at the lower
end of timberline adjoining an area that was severely burned in 1976. We have never picked up an NSO
in this area since we started surveying in 1989,

Based upon our analysis, we can safely concdude that the NSO population in and around our Main Block
ownership is stable and has been over the last 24 years, If our original population had sustained the 2%
annual dedine cited by the petitioners, the number of occupied activity centers would be in the 20 to 24
range. The barred owl has not constituted a threat to the NSO on our Main Block up to now.

The DFW evaluated 12 factors that were identified in EPIC's petition, These factors are summarized in
the table below.

Factor DFW Comment/Conclusion

Population Trend Some studies, with limited data specific to California, suggest a 2-
3% annual decline

e Insufficient evidence to suggest any change in range

Distribution No evidence of change o

Abundance Uncertain connection between apparent declining trend and
species abundance

Life History Uncertainty about the requirements in California populations

Habitat Necessary for Existing science is varied and complex, and therefore, needs further

Survival evaluation

Factors Affecting Survival | Comprehensive analysis and criteria specific to Califarnia are absent

Degree and Immediacy of
Threat

All of the studies presented are from outside California
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Impact of Existing Mgmt | Uncertain
Efforts
Suggestions for Future None of the suggestions are specific to California and no scientific
| Mgmt support is provided by the petitioners for the recommended actions
Distribution Map Outdated
Availability and Sources Not accessibie to DFW reviewers at time of petition submission
of Information B

In the Executive Summary, the Department bases its recommendation to accept the petition upon the
Information presented regarding population trends and degree of threat. We disagree with that
recommendation for the following reasons:

1 Most of the population trend studies are from outside of California where forest
types, climate, and regulations governing timber harvest are different. It also appears
that those studies were focused primarily on public land, whose management direction,
as embodied in the Northwest Forest Plan, differs from that an private land;

2. DFW misrepresents and/or misinterprets population trend data from several California
companies (please refer to their individual comment letters which have been submitted
to the Commission);

3. Our company experience over the last 24 years demonstrates a stable population;

4, Threats cited are mostly out of the control of both private landowners and government
agencies, namely barred owls and catastrophic wildfire. Habitat loss and/or
fragmentation is regulated through the ESA and through the THP review process (i.e.
through take avoidance by retention of suitable habitat). It should be noted that the
definition of suitable habitat has changed over time.

The most significant reason for rejecting the petition is that the NSO s already protected by the federal
Endangered Species Act (ESA). Petitioners fail to demonstrate how a state listing would provide more or
better protection than is already afforded the NSO through the ESA and existing state regulations and
regulatory processes (l.e. the Forest Practices Act and Rules). At the very least, a state listing would
duplicate time and money spent by all of the parties involved with no demonstrable additional benefit
for the protection of the owl. The definition of "take” under the ESA is broader than the definition
under CESA in that it includes “harm and harass” as prohibited activities whereas the state definition
does not. “Harm and harass” includes modification of habitat, therefare, a state listing would do

nothing to increase habitat protection,

The Forest Practice Act and Rules in conjunction with CEQA have provided process and protection for
NSO take avoidance that has been successful on private forestland in the state. The USFWS has been
and is involved in consultations with private companies. The USFWS has also provided guidelines for
and is providing consultation to the Department of Forestry & Fire Protection in the THP review process,

In conclusion, we believe that the Fish and Game Commission needs to ask the following questions
before making a decision to accept or reject the petition to list the NSO:
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What additional protection for the NSO would be gained by listing under CESA that is not
currently provided by the existing listing under the federal ESA?
If you accept the petition, does DFW have the budget, expertise, personnel, and time to

thoroughly evaluate the existing information?
If you accept the petition, to what extent will DFW have to reorder current program priorities in

order to evaluate the petition within the statutory candidacy period?

How would CESA listing mitigate the identified threats to NSO more so than existing regulatory
programs given that many of the threats are beyond the authority and ability of landowners,
FGC, and DFW to control or influence?

What is our fiduciary responsibility with regard to the taxpayer's money if we spend iton a
duplicative listing petition evaluation?

Itis our recommendation that the Commission take the prudent action of rejecting the petition to list
the Northern Spotted Owl under the California Endangered Species Act. Thank you for the opportunity

to comment.

Sincerely,

A (" &-t;ﬁ\

Frank Barron, RPF #2007
Chief Forester
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April 5.2013

Mr. Michael Sution, President
California Fish and Game Commission
1416 Ninth Street, Suite 1320
Sacramento, CA 95814

RE: Consideration of Candidacy Status of the Northern Spotted Ow!
Dear President Suttan and Members:

It i onr understanding that on April 17, 2013 the Calitornia Fish and Game Commission will consider
action on the patential condidacy status of the northern spotled owl (hereafier NSO based on the recen|
FRIC petition to list the NSO as threatened or endangered in California and the CDEW evaluitions of te
pretition’s report (Agendda ltem 6). We reject the Califoroin Department ol Fish and Wildlife contention
that there 1s sulficient information 1o sceept the petition and that the petitioned action may be warmnied.
We Iherefore request the Commission o not aceept the petition and establish NSO as o condidate species
undes Califoria Fndangered Species Actantil appropeiate avadable and sceurate scientilic informution
can he evaluated. Our position is partially bused on additional informution regarding the status of NSO
un our industrial timberksmls i Mendocing County. Calidornia, as well as consideration ot potential
impacts of listing the NSO as o condidate species under CESA,

Camphell Timberfand Mansgemuent, LLC (CEM) manages two separte ownerships of spproximately
163,000 acees (259 mi'y of industrial limberdands in the Redwiad ( vastal Provinee i Mendocing
County, Califenia, The provate timberlands consist primarily of mixed second growthithind growth v
redwond and Daugias-He amd native haniwoods, (ur NSO (NSUO) monituring progeam is a ong-term
study vesutting inover 23 years of dita on NSO cealogy amd vital rates soch a8 teyitoyisl uecupiney,
productivity, survival rates, and habitat assochitions. No known barred vwl termitorivs mre located on the
ownerships even though they have been sponudically deteeted sinee 1992

Althaugh we have not conducted an anitysis of annual rates of population change for the NSO on (he
ownerships, ether aalyses have been condueted sugpesting the populations of NSOs occurnng on the
swnerships are stable. It is important to note that 1989 and 1990 was the initiation period of the survey
clfort across the managed landscape and that by 1999 most of the awnerships had been surveyed and
NSO territories located. CTM hegan their survey efforts in 2000 and duc 1o vonsistency In survey
methndology, we considered 2000 as the fest yeur for our analysis (Figure 1), Figure | exhibits
oceupancy trends al known NSO territories with unnual numbers of adults, pairs, and single NSOs. Note
the fluctuations in numbers of oceupied teritories und NSOs through time, CTM helieves. based on their
studies of factors influencing NSO detection probabilities and occupancy dynamics, that these
fluctuations are influenced by annual, region wide reproductive trends, which in trn miay be influenced
by annual variation in weather, as observed in other studies conducted elsewhere for the NSO. For
example, we found that positive nesting stalus of NSO had the preatest influence on pair detection
probabilities while detection prababilities was lowest for non-nesting peirs during night surveys, Note the
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relatively lower number of NSO pairs detected in 2006 and 2007, where we observed much lower than
aversge nesting attempes in those years,

In addition, no change in NSO crude density was observed scross the landscape. In 2000, crude density
was approximately .444 NSOs mi® while in 2012 crude density of NSOs was approximately 448 mi’.
Even though our analyses are not robust indicators of snnual rates of population change as they do not
consider contributions of variahles such as immigration, productivity, and other vital rates in open
populations, it provides evidence of no discernible decline of NSOs in the study area regardless of
contrihutory effects,

Figure 1. Oceupancy trends of NSO territories and total numbers of adult, pitirs, and single NSOs on
Campbell Timberland Management, LLC managed Jands, 2000 2012, o
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Our coneemns of histing the NSO as u candidate specics under CESA also include the lollowmg:

o Tatential impacts to lindowners witl existing or developing programmatic legters ol lechnical
Assistance from the LISFWS. NSO Resource Plans, NSO Maunagement Phans, 1CPs and Safe
Hharhbor Agreements,

e The potential Tack of 4 2084 Incadental Take Permits once the owl is listed as a candidate s ien
under CESA therehy impacting NSO survey, monitoring, and vesearch WOLIUINS JETOSS s
vwherships and the state

e Potential significant intermuption of timber harvesting, maitenance and restoration projecs
resulling v adverse direet and indlineer economic effects.

Thank you for the opportunity Lo comment on this matter,

Sincerely.

o i il
L,/Cgf A‘/

Douglas Mecking
Wildlife Resource Manager
Campbell Timberiand Management, LLC
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P.0. Box 766
Yreka, CA 96097

WICHIGAN-CALIFORNIA Phone: (530) 842-2310
TIMBER COMPANY Fax (530) 842‘3825

April 11, 2013

Sonke Mastrup

Exccutive Director

California Fish and Game Commission
1416 Ninth Street, Suite 1320
Sacramento. CA 95814

RE: NSO Occupancy and Population Information, Michigan-California Timber Company
Dear Mr, Mastrup,

The Michigan-California Timber Company manages approximately 114,700 acres in Siskiyou, Trinity, and
Shasta counties, California, The entire ownership lies within the range of the federally Threatened
northern spotted owl (Strix occidentalis courina; NSO). Since 1995, the Company has successfully
operated under a Spotted Owl Management Plan (14 CCR 939(e)). In addition to completing annual
surveys and monitoring, the Company has been involved in a number of research projects and published
papers regarding NSOs, As discussed below, according to the DFG NSO database (CNDDB BIOS
Database Version 4,18) there are 55 historic NSO activity centers located within 0.5 miles of the
ownership,

In an attempt to detect changes in owl numbers and site occupancy near the ownership over time, we
compiled and evaluated data associated with the 55 NSO activity centers located within 0.5 miles of the
ownership from year 2000 through 2012 (13 years). This assessment included review of DFG’s NSO
database, survey and monitoring data forms, data provided by adjacent landowners and the Forest
Service, and data in our in-house NSO GIS data base. Although this analysis was coarse due to annual
variation in survey effort (not all sites are surveyed every year) and results, and did not account for
differences in the detectability of owls during good reproductive years versus poor reproductive years, it
does indicate a more or less stable population in terms of site occupancy, and clearly shows that owls
near the ownership are not experiencing the approximate three percent annual decline purported
elsewhere within their range. A 3% annual decline would represent a cumulative decline of
approximately 32% over the last 13 years.

Site Occupancy

Site occupancy is based on the results of protocol surveys and the presence of a pair or resident single
owl, as defined by the protocol for the sites beginning in year 2000, Site occupancy does not reflect
breeding status, Sites with nighttime detections only, sites that were surveyed by the U.S.D.A. Forest
Service, but they did not provide the data, along with sites that weren't surveyed, were excluded from
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the analysis for those year(s). Sites where barred owls (Strix voria) were detected were also excluded
from this analysis for that particular year as this could have negatively affected response rates of NSOs
or reflect the potential displacement of NSOs by barred owls which the company has no control over
(barred owls were only detected at three sites between 2000 and 2012). Verified status includes
confirmed pairs, territorial singles, and confirmed vacant. The percent occupied is simply the number of
verified occupied sites divided by the total number of verified sites, Although this is fairly coarse
analysis, and assumes equal detectability in all years, it does show a fairly steady occupancy rate of owls
on the ownership over the past 13 years.

For example, in year 2000, 22 sites were surveyed {that met the criteria discussed above) of which 11
(50%6) were occupied by one or more owls (10 pairs, 1 single; 21 adults owls total), In 2012, 24 sites were
surveyed (that met the criteria discussed above) of which 12 {50%) were occupied by one or more owls
(10 pairs, 2 singles; 22 aduit owls).

Owl Numbers

The number of adult owls recorded in the vicinity of the ownership has ranged from a low of 21 in 2000
(22 sites surveyed), to a high of 36 in 2002 (31 sites surveyed). In 2012, 22 adult owls were recorded (24
sites surveyed), The number of owls recorded each year is dependent on a number of factors, including
the amount of area surveyed, the number of activity centers surveyed, barred owls, and the
detectability of owls in good reproductive years vs. poor reproductive years, Using the number of owls
per site surveyed as an index shows a low of 0.60 adults owls/site in 2009 and 0,77 in 2004, to 3 high of
1.17 and 1,16 in years 2001 and 2002, respectively. In 2000, there were 0.95 adult owls per site
surveyed (21 owls vs. 22 sites surveyed) while in 2012, there were 0.92 adult owls per site surveyed (22
owls vs, 24 sites surveyed), The 13 year mean was 0.86 adult owls/site surveyed.

Summary

Based on our review of available data associated with the 55 historic NSOs activity centers located
within 0.5 miles of the MCTC cwnership, we have concluded that our owl population is dynamic, yet
stable. Asshown in the attached table, specific site occupancy is variable for some sites, while others
show high levels of consistency. Should you have any questions, please contact me at the number
above,

Sincerely,

Dirk Embree
Wildlife Biologist
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@ Sierra Pacific Industries

Forestry Dwision * P.O_Box 4856014 * Redding, Calfornia 98049-6014
Phone (530) 378-8000 * FAX (530) 378-8138

April 7, 2013, June 27, 2013

Sonke Mastrup

Executive Director and the

California Fish and Game Commission
1416 Ninth Street, Suite 1320
Sacramento, CA 95814

Re: NSO Petition for listing under the California Endangered Species Act,
Dear Mr. Mastrup, Commissioners:

Sierra Pacific Industries owns farestiand in the Coast and Cascades Ranges as well as
the western edge of the Modoc Plateau which contains suitable habitat for the Northern
Spotted Owl, (Strix occidentalis caurina)(NSO). We believe the management of our
forestland provides sustainable habitat for all wildlife species, including the NSO.

After reviewing the petition to list the species, the Department of Fish and Game's
(Department) evaluation of the petition, our analysis of the literature, and the statutory
criteria which qualifies a species for listing, we conclude a reasonable person would
choose to not list the species.

The NSO is not in serious danger of becoming extinct throughout all or a significant
portion of its range in California due to loss or change of habitat. Throughout the
majority of its range in California, even the Barred Owl is not currently a significant
impact. The petitioner's most unsupportable claim is that timber harvesting in California
is the most significant threat. This claim is completely unsupported by the fact that
timber harvest has been regulated to prevent take for the last 23 years. In that effort
every timber harvest proposal over that time period has been subject to analysis by
appropriate agencies and been determined to not take under the federal definition of
take. In factthe USFWS, the responsible agency for oversight on such actions has not
even tried to enforce or make a claim that prohibited take of the NSO has ever occurred
in California in the 23 years since listing under the ESA (note: the Service has
undertaken such actions outside of California).

Other decision criteria in the endangered species statute call for analysis of exploitation,
predation, competition, or disease. The petition does not address these issues and the
Department does not cite them as being significant in their analysis of the petition. We
conclude there is no affect to NSO from exploitation, predation, competition, or disease.

We urge the Commission to reject the petition.
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Spotted Owl Populations Stable

In the unlikely situation that the commission does proceed to candidacy status for the
NSO. SPI would like to summarize recent efforts to document if impacts to the species
maybe occurring at scales greater than the individual harvest plan.  SPI in cooperation
with and at the request of the USFWS undertook a 5 year landscape survey strategy to
look at potential NSO density changes over time. The study area, 170,000 acres of SPI
ownership, was surveyed to protocol standards over the 5 year penod from 2003-2007,
the survey effort is currently being extended to cover the period 2011-2013(to meet the
3 year protocol requirement). The detailed results of that effort will be presented to the
Department and to the Commission if a status review of the NSO is begun. The study
results (currently in review) indicated over the 23 years to date since 1989, the study
area started with an estimated 42 NSO occupled activity centers, and the latest
estimate is that there are 46 NSO occupied activity centers, demonstrating a stable
population while using option 939.9(g) pursuant to the current FPRs. In 2011 and 2012,
while most other study areas in Calfornia showed very poor reproductive success due
to bad spring weather, of these 46 occupied ACs 18(two reproduced both years for a
total of 20 nests) were determined to have successful reproduction (producing a
minimum observed count of 33 young)

Potential Health and Welfare Impacts

If the Commission were to proceed to candidacy without providing the CFA requested
2084 protection for activities conducted pursuant to the Forests Practice Act with a 23
year record of never causing ESA defined take, the potential impact on our company
employees, our contractors and the rural economies of Calfornia within the NSO range
would be devastating As the Commission is well aware, EPIC, CBD and other groups
look for every opportunity to challenge CALFIRE's approvals of THPs in the superior
courts of California. In so doing, they invariably seek preliminary injunctive relief or a
stay to prevent the approved harvesting from going forward pending resolution of their
suit. I such preliminary relief is granted, timber harvesting may not go forward. If that
were to occur 125 million board feet (MMBF) of SPIs annual sustainable harvest level
that onginates within the NSO range could be impacted. Such an SPI volume reduction
alone would result in a $45.5 million dollar impact to SP| sawmill employees ($17.5
million). its contractors ($27.3 million) and the rural county yield taxes ($.7 million)
forgone. If similar impacts were to occur to other landowners that we purchase logs
from as well, 3 SPI sawmills with approximately 750 employees would be curtailed.

Sincerely,

Elnd Oty —

Edward C. Murphy, RPF # 2066
Manager, Resource Information Systems
Sierra Pacific Industries
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& Mervhaine Bedvoed Company 100

—— UAN FORESTRY
PO, Box 9%
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MENDOCINOG Ukssh, CA 96002
7075 4535110
Fax (6T 463 5530
Mr. Michael Sutton, President FORT SRAGG FORESTRY
California Fish and Game Commussion 1O, hoe 419
1416 Ninth Street, Sute 1320 Fort e, A 95437
Sacramento, CA 95814 007) 3. 7800
s (M7 e st
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1000 Massniite Rasd
Subject Fotential Candidacy Status of the Northern Spotted Owl and Spotted Owl  emass v
Population Trends for Mendocino Reawood Company Forestiands fax (007 WS-0014
AN o

Dear President Sutton and Members:

Thank you for the opportunity to provide narthern spotted owl (Strix occidentalis caunna, NSO) poputation trend
Information for Mendocino Redwood Company (MRC) forestlands as the commission considers the NSO for
candidacy under the California Endangered Species Act (CESA). A primary issue for MRC concerns several
statements in the California Department of Fish and Wildife's (DFW) petition evaluation claiming that spotted
owl populabons are declining on MRC lands (mentioned on pages 3 and 5). In fact, our survey and monitoring
infermation indicates that a stable population of spotted owls resides on MRC lands. MRC has cortacted the
DFW at several levels regarding these statements and provided their staff with spotted owl population trend
information that is routinely provided to other agencies such as the United Stated Fish and Wildlife Service
(Service) It is our understanding that the DFW will correct the record by disclosing errata in their petition
evaluation before the commission

MRC owns 228 500 acres of imbertands in Mendocino and Sonoma counties, and was formed in 1598 with the
idea that |t is possible to run a profitable business and simultaneously adhere to high stewardship and
conservation standards. While MRC's business Is centered on timber products, t is equally focused on
Improving habitat for terrestrial and aguatic species (both Ested and non-listed) through habitat restoration
projects and by voluntarily implementing numerous forestry policles and practices—above-and-beyond current
reguiatory requirements—that safeguard important natural resources on its landscape. MRC voluntarily sought
third-party validation of its sustainable forestry practices by requesting certification from the Forest Stewardship
Council ("FSC") in 2000 and has maintained this certification every year since

For the past 11 years MRC has been ceveloping 3 joint federai/state multi-species Habitat Conservation
Plan/Natural Communities Conservation Plan (HCP/NCCP) with the Service and the DFW. This document
covers nine species, including the NSO, and was recently released for public review. Over the past decade in
which the HCPINCCP has been developed, MRC has voluntanly implemented population-level NSO surveys
across its landscape and has used the NSO habitat defirdions that MRC developed with the USFWS and DFW
for inclusion in the HCP/NCCP, MRC has codfied its current intenim approach to NSO conservation with a
Planning Agreement with the DFW (required as part of the NCCP) and a Spotted Owl Resource Plan (SORP),
approved by CAL FIRE and formally acknowledged by the Service

MRC forestiands have a rich spotted owl survey history dating back 1o 1983, a year before the owl was listed as
threatened under the federal Endangered Species Act MRC's predecessor, the Loulsiana-Pacific Corporation,
conducted spotted owl surveys from 1889 te 1998, but therr survey effort was highly vanable at this time and
declined substantially several years prior to the creation of MRC, Because MRC has been working on an
HCPR/NCCRP for marny years, it was necessary to maintain a consistent level of survey effort of its ownership to
have adequate baseline iInformation on spotted owl population trends prier to plan impiementaton Occupancy
estimates for spotted owi territories shaw at, minimum, a dynamically stable population trend aver the past 13
years (see attached figure), with a few dips and spikes in the annual number of total adull birds, pairs, and
singles Although the total number of birds was influenced by annual fluctuations in the number of pairs and
single birds found during a season, territory ocoupancy remained relatively constant over this time and
increased shghtly during past three years.  Fluctuations in the number of pairs and single birds may be partly
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influenced by the popuiation-level reproductive trends in a given year (e.g. higher reproduction in years with
warm and dry conditions during early nesting period) Possible reasons for a decrease in occuparcy in 2003
may have been due to the cold wet spring during the spotted owl breeding season, which brought snow to
coastal areas in mud-April  In contrast, 2009 was thought to be an above-average reproductive year for spotted
owls, but our data show a decline in occupancy because spotted owl survey effort dropped off suddenly in May
as a result of employee layoffs precipitated by the national recession.  During the past three years noctumnal
survey effort has increased shghtly and the number of single birds has increased relative to the number of pairs,
which have remained stable Overall, spotted owl cccupancy pattems on MRC lands show no indication of
declining trends over the past 13 years, and are further carroborated by similar population trends documented
on ackacent tands managed by Campbell Timberiands Management.

Finally, considering a species as a potential candidate for listing under CESA should be based on current and
acourate biological information for the appropriate jurisdiction As the DFW noted in their petition evaluation, the
petitioners do not provide current population and distribution data for the northern spotted awd in California. At
the same time, DFW incorrectly interpreted past annual reports from MRC as showing a declining NSO
population trend  The data presented in these reports actually indicate that the spotted owl population on MRC
land is, at minimum, stable Based on the insufficiency of the infformation presented by the petitioners, and the
incomplete review of all available NSO data by the DFW, MRC requests that the commission deny candidacy
status to the northern spotted owl, or at least delay such a decisson until alt relevant infformation can be properly
evaluated and considered

if you have any questions about the infformation presented in this letter, please feel free to contact me by phone
{707-962-2808) or email (1douglas@mendoco.com)

Sincerely,

Robert B Douglas

Forest Science Manager
Fort Bragg Forestry Office
Enclosure

ec: Mike Miles and Mike Jani
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Northern spotted owl cccupancy trends for Mendocino Redwood Company forestiands, 2000-2012 The numbers reflect
the total numbers of territories occupled, which are further broken down Into total number of adults, pairs and single birds.
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E Humboldt_ bl
Redwood

Scotia, CA 95565
(707) 764-2222

4 Aprll 2013 :g';oxm i

Scotia, CA 95565
Mr Sonke Mastrup (707) 764-2330
Executive Director
California Fish and Game Commission
1416 Ninth Street, Suite 1320
Sacramento, CA 85814

Dear Mr. Mastrup:

This letter 18 to provice you with Information regarding surveys, montonng and current population
status of the Northern Spotted Owd (Stnix ocoidantals caunna, NSO) on approximately 208,000 acres of
Humbeidt Redwood Comparty (HRC) forestiands in Humboldt County, CA, relative to the subject
petiton

Samply put, we do not believe that the subject petition does ifs job of providing sufficient information fo
demonstrate that lisiing the NSO is warrarted Similarly, we do not beteve that the Department of Fish
and Wildife's (Departrnent) evaluation accurately summares the availabie information on NSO
poputation trends on HRC lands in reaching a conciusion that the pettioned action may be warranted

Chief among our concems is that, among the factors consadered in evaluation of the petition, the
Department relies upon infformation discussed n the petition and evaluation to conclude that the
abundance of NSO “may have deciined” More specifically, the Department states that annual reports
from HRC, Mendocino Redwood Company (MRC), and Green Dramond Resource Comparty (GDRCo)
“show a steady decline in population for these regions” However, based upon the measwures of NSO
popuiation discussed in HRC annual reports, there does not appear 1o be evidence of a steady decline,
and 1o the contrary there appears to be a stable or siightly increasing number of NSO

Bnefly, as background, HRC (and its predecessor, the Pacific Lumber Company) have conducted
extersive surveys and monitaring of the NSO since the federal isting of the species in 1990 Early
efforts focused onU.S Fish and Wikdife Service (Service) endorsed protocol surveys of potential
habitat that were intended for harvest From the listing of the NSO urtil 1999, consultation wath the
Department of Fish and Wikdife {Department) andfor the Service was conducted in order to avoid
prohibted take of the NSO when conducting timber harvest operabions. Numerous consultations were
compieted successfully without resulting in the take of NSO,

HRC's muti-species Habitat Conservation Plan, which corserves the habitat of the NSO and other
speces (HCP) was approved by the Seevice in 1999, For the past 14 years, HRC (and the Pacfic
Lumber Company) have mplemented the conservation measures in the HCP, including extensive
survey measires to avoid take, and applicaton of more than 27, 000 acres of no harvest zones,
includirng NSO core areas, riparian management 2ones, and okd growthisecond growth set-asdes In
addition, the HCP establshed more than 20,000 acres of limited harvest, high canopy retention zones
on the HRC lands. Other take avokiance measures include seasonal buffers around all known NSO
sites, pre-harvest NSO surveys, and an extensive monitoring program that includes annual reports for
feceral and state agencies.

HRC has, through our surveys and monitoning over time, found that HRC's forestiands contamn a very
hghcenstdeSOooa.mwgmthemanagedlampe We currently have approximately 203 NSO
admysues on the forestiands. While the total number of actvity stes shows annual vanation, it has

' An activity site or center is the Jocation where a pair, or single, NSO nests or roosts. roughly equivalent to their
termitory
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PO, Box 712
Scotia, CA 95565
(707) 764-2330

remained fairly stable over time. The Department's evaluation of the Iisting petition? cortains a
statement that annual reports from HRC and others indicate a steady decline in popaiation in this
region over at least a 10-year period. HRC's annual reports inciude two smple measures of the
popuation: total NSO actvity sites and fotal number of NSOs based on our surveys (number of NSO
pars, single aouits, and juveniles)

Prior to HCP implementation the level of survey effort was dependent on harvest acreage and was
therefore somewhat inconsistent. Since HCP impiementation in 1998 the level of effort has been more
cormstent, and has followed the same sampling strategy since 2003 Thus, the information on the HRC

NSO population presented below is shown from 2003 to 2012 for purposes of consistency, and, more
importartly, addresses the 10-year penod referenced by the Departmert in their evaluation

The total annual number of NSO sites 15 shown inFigure 1, with a linear trend line indicating a shightly
increasing trend (range 173 — 203, mean = 187 3).
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Figure 1. Tolal NSO sites by year on HRC lands, 2003 - 2012

The second measwure of popuabon size that we report annually is the total number of NSO for those
sites that are visited to determine occupancy using the current sampling approach. Figure 2 shows the
annual total number of NSO, with a inear trend line that is stable From 2003 to 2012 the range was
from 210 - 280 NSO, with a mean of 2453
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Figure 2 Total NSO by year on HRC lands, 2003 - 2012

? Repont to the Fish and Game Commission: Evaluation of the Petition from the Environmental Protection
Information Center o List the Northern Spotted Owi ss Threatened or Endangered under CESA (January 2013)
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Scotia, CA 95565
(707) 764222

# | Humboldt e

Forest Operations
PO, Box 712
Scotia, CA 95565
(707) 764-2330

As llustrated by the figures above, information presented in the HRC annual reports does not indicate a
decining population over the last ten years

In addtion to the NSO papulation trend in Calfornia, the Department's evaluation focuses on several
other factors, ncluding range. distnbution, aburdiance, and life history requirements in reaching their
conciusion that the petihoned acton may be wamanted For each factor considered. the Department

that there Is uncertainty, or weak to no evidence that the NSO population n Califorrva s
likely to be n serious danger of extinction throughout all, or a sigrificant portion of its range.

Thertelore, insummary, we believe that nether the petitoners nor the Department has clearly shown
that the petitioned action s warranted, and the petition shouid be denied, or a decsion on the petition
should be postponed, until such time as sufficent information can be gathered and evaluated

Please contact me at 707-764-4299 or schinnici@@hrclic com if you have any questions about this
Information
Sincerety,

Humboidt Redwood Company, LLC

P X
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«.,1/;.( —

Sal Chinnicy
Forest Sciences Marager

Enclosure

ec. Mssrs Michael Jani and Michael Miles, HRC
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RESOURCE COMPANY 191053

April 12,2013

Sonke Mastrup

Executive Director

California Fish and Game Commission
1416 Ninth Street, Suite 1320
Sacramento, CA 95814

Re:  Comment Urging Rejection of Petition to List the Northern Spotted Owl
for Protection Under the California Endangered Species Act

Dear Mr. Mastrup:

In September 2012, the California Fish and Wildlife Commission was presented with a petition
to list the northern spotted owl (Strix occidentalis cauring) (“NSQO™) for protection under the
California Endangered Species Act (“CESA™). Pursuvant to Fish & Game Code Section 2072.3
and 14 CCR 670.1, the Commission will determine whether the petition contains sufficient
information to determine whether the petitioned action may be warranted.

Green Diamond Resource Company (“Green Diamond™) urges the Commission to reject the
petition because it does not contain sufficient information to determine whether NSO listing may
be warranted. The petition fails to provide the Commission with sufficient information on: (1)
the status of the NSO in California; (2) the impact of existing management efforts that protect
and conserve the NSO in California; and (3) suggestions for future management to protect and
conserve NSO in California.

Status of the NSO in California

The petition broadly addresses the status of and threats to the NSO throughout its range, but
simply fails to provide the Commission with sufficient information on the status of the NSO in
California.

In its Report to the Fish and Game Commission: Evaluation of the Perition from the
Environmental Protection Information Center To List Northern Spotted Owl (Strix occidentalis
caurina) As Threatened or Endangered Under the California Endangered Species Act (January
2013), the California Department of Fish and Wildlife correctly finds that the petition addresses
the range-wide status of the NSO based, in large part, on data from Washington and Oregon, but
fails to provide sufficient information on many of the factors that must be considered under the
CESA to evaluate the NSO as a native California species. For example:

“The Petition does not assess the species’ current population trend in California
specifically. "(p. 4)
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"“The Petition does not discuss a recent restriction or contraction of the species range, or any
changes or stability of the range in California.” (p.5).

The Petition does not include direct information on the abundance of northern spotted owl
populations in California. .. ." (p. 6).

"The Petition does not specifically describe habitats that exist in California, nor how available
habitat types influence northern spotted ow! populations fund here." (p. 7).

""While the Petition suggests certain hypotheses, the Department believes, due to the absence of
comprehensive analysis and criteria specific to California, that there remains uncertainty af this
time regarding the extend of any given northern spotted owl population that these factors, or
some combination of them, affect the ability of northern spotted owls to survive and reproduce.
(.. 9).

“The Petition does not discuss historic or recent habitat loss for California.” (p. 10).

“The Petition describes habitat loss and deciine of preferred prey species range-wide, but does
rot focus on California habitats or prey species, nor does it present how habitat loss within
California may impacrt prey abundance.” (p. 11).

“The Petition does not provide support for its assertion that these two recommended
management and recover actions (listing and recovery plan] are needed to sustain northern
spotted owl populations in California." (p. 13).

The Commission cannot conclude that the petitioned action may be warranted without sufficient
information on multiple factors that must be addressed in a CESA listing petition. Two of those
factors are of particular concern to Green Diamond because a finding that the petition action may
be warranted will be harmful to NSO conservation if consideration for existing management
efforts and opportunities for suggested additional measures are based on deficient information.

Existing Management Efforts.

The petition to list NSO under the CESA fails to recognize existing measures for the protection
and conservation of the NSO in California attributable to the requirements of the federal
Endangered Species Act (“ESA™) that already address threats to the survival, habitat, and
conservation of NSO. Existing management efforts to protect and conserve the NSO in
California have been and continue to be effective because of the direct requirements of the ESA,
and because of the response of the State of California and landowners to the federal ESA listing
of the NSO that has been in place for over 20 years,

The NSO has been listed as a threatened species under the federal ESA since 1990. As a result,
“take” of NSO (i.e, killing, injuring, wounding, capturing, hunting, harassing or harming of
NSO) is prohibited under ESA Section 9 unless authorized by the U.S. Fish and Wildlife Service
(“USFWS™) under Section 7 or Section 10 of the ESA.

Listing of the NSO under the CESA offers no more protection against NSO take than is already
provided by the federal ESA, Under the CESA, “take” is defined as to “hunt, pursue, catch,
capture, or kill, or attempt to hunt, pursue, catch, capture, or kill” a listed species, The definition
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of “take” under the federal ESA and the rules implementing that definition encompass the
definition of take under the CESA and also include the prohibition of “harm” and “harassment.”
Harm is defined to include significant habitat modification that results in the death or injury of a
listed species by significantly impairing essential behavior such as breeding, feeding, and
sheltering. Harass is defined as intentional or negligent acts that create the likelihood of injury to
listed species through significant disruption of essential behavior. The take prohibition in the
federal ESA is at least as strong as that of the CESA, Furthermore, the federal ESA’s take
prohibition may be enforced by citizen suit as well as by the United States. Indeed, the
petitioners have been a party to such citizen suits and notices of intent to file such suits under the
ESA. Listing of the NSO under the CESA will not provide any additional protection against take
of NSO nor will it provide an additional opportunity for petitioners or any other person to
prevent NSO take by citizen suit under California law.

Section 7 of the federal ESA provides additional protection for NSO in Califomia. It requires
that all federal actions that may affect NSO be subject to a consultation between the federal
action agency and the USFWS to determine whether the action might jeopardize the continued
existence of NSO or adversely affect its critical habitat designated by the USFWS."' In the
federal consultation process, the USFWS may issue a biological opinion and incidental take
statement with mandatory measures and alternatives for the protection of NSO. This process
applies to a broad array of federal actions such as federal permits issued to private land owners,
any project with federal funding, and management of federal lands.

As a consequence of ESA Section 7 consultation and the National Environmental Policy Act
(and other federal land management statutes), federal lands in California with NSO habitat are
managed subject to a comprehensive Northwest Forest Plan. The listing of the NSO under the
federal ESA was the impetus for the Northwest Forest Plan and national forests, national parks,
and other federal lands in California are managed with NSO protection and conservation as a key
objective. Listing of the NSO under the CESA will not improve the long-standing federal land
management commitments to NSO conservation.

The CESA does not include a consultation requirement similar to ESA Section 7, and listing of
the NSO under the CESA would not, therefore, trigger a CESA consultation under state Jaw.
However, California law already requires that impacts to the federally listed NSO be considered,
avoided, and mitigated under the California Environmental Quality Act (CEQA), which applies
to all discretionary state and local government actions in California. In its Report to the Fish and
Game Commission: Evaluation of the Petition from the Environmental Protection Information
Center To List Northern Spotted Owl (Strix occidentalis caurina) As Threatened or Endangered
Under the California Endangered Species Act (January 2013), the California Department of Fish
and Wildlife recognizes the substantial protection for the NSO in California that already exists
under CEQA:

The Department currently has no special status classification assigned to the
northern spotted owl in California. However, governmental entities and land
managers are required to evaluate any potential impacts to native biological
resources during CEQA review. Projects that have the potential to impact

' The USFWS designation of critical habitat for the NSO in California was recently updated in
2012, The CESA does not provide for designation of critical habitat.
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northern spotted owls are required to comply with the California Environmental
Quality Act (CEQA) or an equivalent Certified Regulatory Program such as the
Forest Practices Act. Not only do projects need to avoid "take " under the federal
ESA, CEQA dictates they must be developed to identify and mitigate significant
direct and cumulative impacts, The California Department of Forestry and Fire
Prevention (CALFIRE) has also developed guidance specific to California to
avoid take to northern spotted owls by timber harvest (CALFIRE 2012),

(Pp. 12-13).

Simply put, listing of the NSO under the CESA will not improve on the existing procedures and
standards for the protection and conservation of NSO that apply to federal actions and state and
local projects in California. However, a listing of the NSO under the CESA does have the
potential to interfere with existing conservation efforts dedicated to NSO in California,

In response to Section 10 of the ESA, private land owners in the State of California provide
additional and substantial existing management commitments for the NSO through federally-
approved habitat conservation plans and incidental take permits (HCPs). Over 700,000 acres of
timberlands are currently managed under HCPs specifically developed for the conservation of
the NSO and another 200,000 acres are currently proposed for inclusion in such an HCP, A
listing of the NSO under the CESA cannot enhance these efforts, but it may interfere with the
implementation of HCPs because the covered activities under HCPs, including monitoring and
mitigation measures, will require incidental take authorization from the State of California if the
NSO is a candidate or listed species under the CESA.,

Suggestions for Future Management

Because existing management efforts under the federal ESA and in response to the ESA already
protect and conserve the NSO in California, the petition is unable to offer any meaningful and
substantive suggestions for future management of NSO and NSO habitat. With no opportunity
to improve on existing management measures, petitioners only recommend that the NSO be
listed under the CESA and vaguely recommend that the State of California prepare a recovery
plan for NSO.

As demonstrated above, listing of the NSO under the CESA provides no protection or
conservation benefit beyond existing management measures and it may even disrupt and
interfere with implementation of existing HCPs benefiting the NSO. Further, the
recommendation of a recovery plan for the NSO is entirely pointless when the USFWS recently
completed a comprehensive Revised Recovery Plan for the NSO after an exhaustive analysis and
public process. As a result of the Revised Recovery Plan, the USFWS updated its designation of
critical habitat for the NSO and federal actions to promote recovery, including the development
of a strategy to address the significant threat that the barred ow] poses to NSO. The federal
barred owl management strategy with the proposed range-wide removal experiments is
fundamental for the survival and recovery of the NSO, and it will not be aided or improved by
NSO listing under the CESA or a long-term project to develop a California plan for NSO
recovery. The USFWS Revised Recovery Plan addresses not only federal lands and actions, but
it specifically addresses coordination with state agencies and cooperation with private
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landowners implementing or considering HCPs and other conservation commitments. There is
nothing to be gained by treating the NSO as a candidate or listed species under the CESA.

Conclusion

Green Diamond does not doubt the sincerity and dedication of the petitioners in their efforts to
conserve and protect the NSO, but their petition will provide no benefit to NSO in California.
Treatment of the NSO as a candidate or listed species under the CESA will merely create costly
regulatory duplication that works against the public resources and private efforts already
dedicated to NSO protection and conservation. Green Diamond urges the Commission to weigh
the missing facts on existing management efforts identified in this comment letter and reject the
petition because it does not provide sufficient information on the status of the NSO in Califomia
to find that the petition action may be warranted.

Sincerely,

(TS

Neal Ewald, Vice President and General
Manager, California Timberlands
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July 2, 2013

Mr. Stan Dixon, Chairman

California State Board of Forestry and Fire Protection
P.O. Box 944246

Sacramento, CA 94244-2460

Re: Northern Spotted Owl Protection Measures Amendments, 2013; Public Hearing 7/10/13
Dear Chairman Dixon,

Campbell Timberland Management, on behalf of Hawthorne Timber Company, strongly opposes the proposal to delete
subsection (g) from14 CCR 919.9 [939.9]. Hawthorne Timber Company owns 115,000 acres of timberland in coastal
Mendocino County. This ownership is entirely within the range of the Northern Spotted Owl (NSO). Northern Spotted
Owls have been monitored and surveyed for over 20 years on nearly all the property Hawthorne Timber Company
currently owns.

On February 28, 2013 we sent the Board a letter (incorporated by reference) strongly opposing the Environmental
Protection Information Center petition to delete subsection (g) from14 CCR 919.9 [939.9] from the California Forest
Practice Rules. Our position remains steadfast that referenced subsection (g) should be retained. The current range of
regulatory subsections (a-g) of 14 CCR 919.9 [939.9], in effect since 1990, has resulted in NSO populations that are
stable across its range in California, including areas employing use of referenced subsection (g)(see multi-association
coalition comment letter).

Retaining subsection (g) within14 CCR 919.9 [939.9] is also extremely valuable for operational reasons. Without
referenced subsection (g) there is no other viable mechanism that would allow the plan submitter to provide alternative
measures for the protection of the NSO within a THP. While we have not formally used referenced subsection (g) it
remains as the procedure most often utilized to provide site-specific protection for NSO that may deviate in some way
from standardized or programmatic U. S. Fish and Wildlife Service (USFWS) NSO take avoidance guidance. The
flexibility inherent in the application of referenced subsection (g) is appropriate given the range of site conditions and
environmental variables associated with providing protection for NSOs in the THP process. The USFWS NSO Take
Avoidance Scenarios (2/1/08) also states “while we believe this is the most effective manner in avoiding take, it is likely
not the only manner in which take can be avoided. The below scenarios are recommended tools to avoid take, but are
not required approaches imposed by the Fish and Wildlife Service.” Remember, the requirements specified in
referenced subsection (g) are the minimum standards and essentially a framework upon which additional protections
measures are incorporated to address site-specific conditions. CAL FIRE over time has provided plan submitter’s
guidance on additional information that would improve and expedite review. We believe the rigorous analysis and review
required by referenced subsection (g) is consistent with CEQA and ensures that CAL FIRE bases its decision regarding
potential take of NSO on substantial evidence in light of the whole record.

Therefore, referenced subsection (g) is an integral procedure for providing NSO protection within the THP process and
we strongly advocate for its retention.

Thank you for the opportunity to comment on this proposed rule package.

Sincerely,

5 F Bl

Peter F. Ribar
Resource Manager

90 West Redwood Avenue ® P.O. Bo 1228 0 Fort Bragzg Callforma 95437 ® 707-961-3302 ® Fax: 707-964-3966 ® www.campbellgroup.com
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